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When Senator Pr ice Da n iel made his maiden speech o n 
the floor of the United States Se nate on April 8, he offered a most 
thorough and able presentation of the ca se for restoring to Texas 
the title to our t idelands . Senator s from both parties , even tho s e 
who oppose the Texas claim, joined in calling Senator Daniel's 
address the best presentation of the matter they had ever he a rd . 
Every Texan has reason to be p r o ud of Senator Daniel. 

This presentation will prove, in m y op inion, to be a 
historic document . I have had s ome copies of it printed for d is 
tribution . I am pleased to enclose one of them, believing you wi ll 
want to preserve it in your files. I know it will prove infor m ative 
and interesting to you , reflect ing a s it does Senator Daniel's vast 
knowledge of t his subject, so important to Texas . 

S inc erely, 
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Mr. DANIEL. Mr. President, as a co
sponsor of Senate Joint Resolutiof1 13, 
confirming and restoring State .owne.r
ship of submerged lands within their 
historic boundaries, the junior Senator 
from Texas desires to discuss seven 
points. Some of these points have al
ready been touched upon in the argu
ments which have been made on the 
floor of the Senate, and I shall try to 
avoid unnecessary repetition. These 
points may be summarized as follows: 

First. All the 48 States-not merely 
.3 coastal States, and not merely 21 
coastal States, but all 48 States-have 
lands beneath navigable waters within 
theiir historic boundaries, title to which 
would be confirmed or restored by this 
legislation. 

Second. All of the 48 States have held 
and possessed their submerged lands, 
both inland and seaward, under the same 
rule of law, recognized for more than 100 
years by the Supreme Court of the 
United States. 

Third. It would J)e rank discrimina
tion against the coastal States to ex
clude their marginal sea lands from this 
rule of State ownership while continuing 
its application to the far greater bodies 
of lands beneath inland waters~ and the 
Great Lakes. 

Fourth. The rule of State ownership 
of lands under inland waters and the 
Great Lakes grew from the common law 
rule of State ownership of the lands un
der the marginal sea. 

Fifth. The coastal States have been 
in complete good faith in their posses
sion and ownership of the sea bed with-
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in their historic boundaries for more 
than 100 years. 

Sixth. Under such circumstances, res
toration of these lands to the states wiil 
not be a gift but an act of equity and 
justice. 

Se¥enth. Texas has a special claim un
der its annexation agreement with the 
United States which should be confirmed 
by this legislation. 

. ALL STATES CONCERNED 

All of the 48 States have lands beneath 
navigable waters within their historic 
boundaries, title to which would be con
firmed or restored by this legislation. 

Senators who would like to know the 
exact acreage within their respective 
States may turn to page 76 of the hear
ings on Senate Joint Resolution 13, Sen
.ate Committee Report No. 133, which is 
on the desks. In the table on page 76 
will be found the approximate areas of 
submerged lands beneath the waters of 
each of the States. The map which was 
used yesterday by the Senator from 
Florida [Mr. HOLLAND] .shows the lands 
beneath the navigable waters within 
each of the 48 States. It will be noted 
that the inland waters are shown in 
black. The rivers, lakes, and bays are 
also shown. Senators will note the 
sma11 marginal belt along the Atlantic 
and Pacific coasts within the boundaries 
of the Atlantic Coast States and the Pa
cific Coast S ates, extending out 3 miles 
from shore. On the gulf coast it will 
be noted that the boundaries of Florida 
and Texas are 3 leagues from shore, 
while the boundaries of the other Gulf 
Coast States extend out 3 miles from 
shore. 

I ask particular attention to the Greait 
Lakes States, in which we find by far the 
greater acreage involved in this legisla
tion: On pag.e 76, in the table showing 
the approximate areas of submerged 
lands within State boundaries, it will 

be noted that the Great Lakes States 
of lllinois, Indiana, Michigan, Minne
sota, New York, Ohio, Pennsylvania, and 
Wisconsin that there is a total of 38,-
595,840 acres of lands beneath the Great 
Lakes. 

These lakes have been held to be open 
seas, high seas. .State ownership of the 
land underlying them has been held to 
rest under the same rule of law by which 
the coastal States own the lands and 
tidewaters within the marginal belts in
side the 3-mile or 3-league boundaries. 

States with inland waters have 28,-
960,640 acres covered by the joint reso
lution. That information is shown on 
page 76. 

If Senators will compare column 3 
witn the previous columns to which I 
have referred, it wm be seen tnat the 
21 coastal States put together have only 
17,029,120 acres of marginal sea lands 
within their boundaries, and covered by 
the pending joint resolution. 

There we have the comparison. The 
Great Lakes States have more than 38 
million acres of land under what have 
been held to •be open seas. States with 
inland waters have 28,960,640 acres cov
.ered by the joint resolution. The 21 
coastal States have only 17,029,120 acres 
of marginal sea lands within their 
boundaries and covered by the joint 
resolution. 

All 48 States have valuable resources 
beneath their navigable waters. I ask 
unanimous consent to have printed in 
the RECORD at this point as a part of my 
remarks a table showing not only the 
approximate area beneath navigable wa
ters within State boundaries, but present 
uses and revenues of such lands. I have 
obtained this information from a brief 
prepared by the National Association of 
Attorneys General. 

There being no objection, the table 
was ordered to be printed in the RECORD, 
as follows: 
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Approximate areas and present uses of submerged lands within State boundaries 

[Expressed in acres] 

State Inland Great Marginal 
waters 1 Lakes 2 sea 2 

Present uses and revenues 
include State Inland Great Marginal 

waters 1 Lakes 2 sea 2 

-------- ------- ----- - -------------11--------1-----
Alabama__________ 339,840 _____ ____ _ 101, 760 

Arizona____ ____ ___ 210,560 ---------- ----------Arkansas__________ 241,280 ___ ________________ _ 

California_________ 1,209,600 ____ _____ _ 2,540,800 

Colorado_______ ___ 179,200 ___________________ _ 
Connecticnt_______ 70,400 ____ ______ 384,000 

Delaware_____ _____ 50,560 ---------- 53,760 
Florida________ ____ 2, 750, 720 ------ ---" 4, ~97, 600 

Georgia ______ ____ _ 229,120 ---------- 192,000 

Idaho_____________ 479,360 ------- - -- ----------

Illinois________ ____ 289,920 976,640 ----------
Indiana___________ 55,040 145,920 __ _______ _ 

Iowa______________ 188,160 __ ____ ::':".: '~ --!':".. 

Kansas_ .. _______ ___ 1041 320 -- - ------ - ------·---

Kentncky_______ __ 183,040 __ ________ ------ - ---

Louisiana_________ 2,141, 440 _______ ___ 2,668, 160 

Maine ____________ 1,392,000 --··----·- 759,680 

Maryland____ ____ _ 441,600 __________ 59,520 

Massachusetts__ __ 224,000 ----·----- 368,610 

Michigan______ ___ 764,160 24,613, 760 _________ _ 

Sand, gravel, shell, oysters, oil 
and gas leases. 

Sand and gravel. 
84,641 acres under oil and gas 

lease; sand and gravel. 
Oil, gas, sand, gravel, kelp, and 

shell. 
Sand, gravel, and gold. 
50,000 acres of marginal sea under 

lease; shell fish, sand, gravel, 
oysters, clams, mussels. 

Oyster bed leases, sand, gravel. 
903,000 acres of Gulf of Mexico 

under lease. 2,748,000 acres of 
land under inland waters and 
under lease; oil, gas, sand, 
gravel, sponges, oysters. 

Sand and shell, approximately 
1,000 acres of land in marginal 
sea leased . 

Sand and gravel. 1,302.96 acres 
under lease for gold and gravel. 

Sand, gravel, coal, and clay. 
Sand, gravel, coal, oil, mussel 

shells, peat, and marl. The 
revenues during 1£48- 49 in
cluded : sand and gravel, 
$50,563.68; oil, $101,413.51; coal, 
$4,453.56. 

Sand and gravel, coal, stone, ice, 
shell. 

Sand, grave l , oil, and gas . 
6,944.96 acres of sub1nerged 
lands under mineral leases. 

Fish, mussel, shel1s, coal, gas, 
oil, sand and grave1. 

Sand, g-ravel, oysters, and other 
marine products. 2,191,179 
acres under lease in coastal 
waters . 

Kelp, clams, lobsters, mussels, 
fish. Total income of $14,000,-
000. 

Oil and gas leases on entire mar
ginal sea. Receive $20,557 
annual rentg,Js. 

Clams, lobsters. mussels, sand, 
rock. 

Leases cover oil and' gas, sand 
and gravel. 

Minnesota _______ _ 
Mississippi_ __ ____ _ 
Missouri ____ ____ _ _ 
Montana _________ _ 
Nebraska ____ ____ _ 
Nevada __________ _ 
New Hamnshire __ 
New Jersey ______ _ 

2,597, 760 1,415,680 - ---------
189, 440 ---------- 136,320 
258. 560 ----- - - - - - ----- - ----
5~6. 080 · - -------- ----------
373. 760 ---------- ----------
472, 320 ------ -- -- ----------
179, 200 - --- ------ 8,960 
200,960 ------- -- - 249,600 

New Mexico ____ __ 99,200 ________________ · ___ _ 
New York________ 1,054,080 2,321,280 243,840 

North Carolina ____ 2,284,800 ___ __ ______ 577,920 

North Dakota ____ _ 

Ohio ______ _____ __ _ 
Oklahoma ________ _ 
Oregon ___________ _ 
Pennsylvania ____ _ 
Rhode Island ____ _ 
South Carolina ___ _ 

South Dakota __ __ _ 

391,040 ---------- --- -------

64,000 2,212,480 - - --------
470, 040 ---------- --- - ------
403, 840 ---------- 568,320 
184,320 470,400 -- - -------
99, 840 ---------- 76,800 

295,040 ----- -- - - - 359,040 

327,040 ---- - ----- ----------
Tennessee_________ 182,400 _____ ____ ___ _______ _ 
Texas____ ___ ___ ___ 2,364,800 __________ 2,466, 560 

Utah _____ _________ 1,644,800 ___________________ _ 

Vermont_ ___ ___ __ _ 211,840 --- -- -- - -- ------- - --Virginia ________ __ _ 
Washington __ ___ _ _ 586, 240 -- - - -- ---- 215,040 

777,600 - - -- - -- - -- 300,800 

West Virginia ____ _ 58,240 --- ------- -- --- -----

Wisconsin_______ __ 920,960 6,439,680 _____ ____ _ 
Wyoming_________ 261, po ___________________ _ 

----,--------
TotaL ______ 28,960, 640j38, 595,840 17,029,120 

Present uses and revenues 
include 

Sand, gravel, clay. 
Sand, gravel, oyster shell. 
Sand ancl gra vcl. 

Do. 
Do. 
Do. 

Kelp lee.ses, sand and shell. 
$55,000,000 improvements below 

high watermark, including 
Atlantic City piers. 

Sand and gravel. 
Recreation beaches, surf; re

moval of sand and earth. 
Miilions of improvements on 
filled-in lands. 

Oysters, shellfish, clams, sand, 
seaweed, shrimp. 

Sodium sulfate, good prospects 
for oil, sand and gravel. 
Revenues dedicated to school 
fund. 

Sand and gravel. 
Mineral leases, sand and gravel, 
Sand and gravel, oil, gas, kelp. 
Oil sands, clays, and coals. 
Sand, gravel, oysters. 
Sand and gravel. All lands 

leased for oil and gas explora
tions. 

Sand and gravel. Possibility of 
oil under submerged lands. -

Sand and gravel. 
Sand, gravel, oysters, shell, 

shrimp, sulfur, oil and gas. 
Mineral leases for salt; sodium. 

sulfate, oil and gas. 
Sand, gravel, and quarries. 
Sand, gravel, oysters. 
Placer gold, gold, COPJ?er, lead, 

silver, zinc, coal, limestone, 
m:arl, peat and salines, sand 
and gravel, and rentals on 130 
oil and gas lease;s 1 producing 
oil well in the tidelands area. 

Sand and gravel, and prospecting 
for coal, oil and gas. 

Sand, gravel, and marl. 
Sand and gravel. 

'Areas of the United States, 1940, 16th census of the United States (Government Printing Office, 1942) p. 2, et seq. The figures are very approximate but are absolute mini-=~ -
' World Almanac and Book of Facts for 1947, published by the New York World-Telegram (1947), p. 138; serial No. 22, Department of Commerce, U. S . Coast and 

Geodetic Survey, November 1915. In figuring marginal sea area, only original State boundaries have been used. These coincide with the 3-mile limit for all States except Texas, 
Louisiana, and Florida Gulf Coast. In the latter cases, the 3-league limit as established before or at the time of entry into the Union bas been used, 

Mr. DANIEL. For instance, Mr. Pres
ident, the Senate Committee on Interior 
and Insular Affairs has reports from the 
governors of several States as to the 
valuable resources their States have be
neath the navigable waters of the 
States. I have in my hand a report from 
Gov. William G. Stratton, of Illinois, in 
answer to questions submitted by the 
Committee on Interior and Insular Af
fairs. QuestionNo:=-9 was: 

What prospect is there for minerals in 
your State which may be found under sub
merged lands in the future? 

Governor Stratton replied: 
Coal, oil, and gas, in some localities. Also 

gravel, sand, some lead and fluorspar. 

I have here also a report from the 
Governor of the State of Michigan. In 
answer to question No. 9, as · to what 
natural resources there are under the 
Great Lakes and other waters of that 
State, or that may be anticipated, the 
Governor replies: 

According to our State geologist, the bot
toms of the Great Lakes potentially contain 
huge deposits of iron ore, copper, oil, gas, 
salt, brines and many other minerals which 
are known to exist under Michigan's dry 
land. 
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I have also in my hand the report of 
the Governor of Minnesota. Question 
No. 5 submitted by the Committee on 
Interior and Insular Affairs to the gov
ernor of that State was: 

What minerals are now being developed 
from your submerged lands? 

The reply from the Governor of Min
nesota states: 

Iron ore, sand, and gr,ivel. Rules and 
regulations are now being rafted o ring 
the prospecting for and the mining of cop
per and nickel. 

The Governor of Minnesota adds this 
note: 

To date about $2 million has been collected 
by the State in royalties covering iron ore 
removed from submerged lands. 

I should like to say, Mr. President, 
that the amount recovered by Minnesota 
from royalties on iron ore under the 
Great Lakes, which have been held to 
be open seas within the State bound
aries, is more than the State of Texas 
has recovered, up to date, from royalties 
on oil taken from its marginal sea lands. 

I cite that instance to show that while 
all the States do not have oil beneath 
their submerged lands, every State has 
some deposits beneath its soil, and the 

record:; of the committee show that to
day 10 times more oil is being produced 
from the inland waters of the United 
States than from the marginal lands of 
the coastal States. 

I point that out because there are 
some Sen: tors who have introduced bills 
which would quitclaim~o the States a 
far greater area of inland 
Great Lakes lands but ou d deny to the~ 
c.oas.tal States a like right of property, 
to which they are entitled unaer-tn~ --"---"al .. 
same rule of law. 

SAME RULE OF LAW 

Second. All the 48 States have held 
and possessed their submerged lands, 
both inland and seaward, under the same 
rule of law, recognized for over 100 years 
by the Supreme Court. 

This common rule of law applicable 
to all States and to all lands under navi
gable waters, both inland and seaward, 
was stated more than 50 times by the 
Supreme Court, to be as follows: "That 
the States own all lands beneath navi
gable waters within their respective 
boundaries." Prior to the California de
cision in 1947, no distinction had been 
made between lands beneath inland 
waters and lands beneath seaward 



waters so long as they were within State 
boundaries. 

Tha,t was the test: Is the land within 
States boundaries, and is it ·under navi
gable waters? If so, the ,courts have 
always held that it belongs to the States. 

Mr. ROBERTSON. Mr. President-
The PRESIDENT pro tempore. Does 

the Senator from Texas yield to the Sen
ator from Virginia?. 

Mr. DANIEL. I yield. 
Mr. ROBERTSON. The distinguished 

Senator from Texas is a former eminent 
attorney general of the State of Texas, 
and he has attended national meetings 
of State attorneys general. Can the 
Senator tell us what has been the atti
tude of the attorneys general of the 
States on the issue before the Senate 
.now, in connection with which he says 
that under the common law, and ac
cording to over 50 Federal court deci
sions for over 100 years, the States have 
been conceded to be the owners of the 
submerged lands at least out to the 
3-mile..Jimit, which is the question cov
re oY the pending joint resolution? 

Mr. DANIEL. I shall be glad to. The 
National Association of Attorneys Gen
.era! has for many years, I believe since 
1945, taken the position that the Con-
gress should write clearly for the future 
the law as it was understood by all our 
courts to be in the past. The Associa
tion of Attorneys General has always 
taken the position that the States owned 
the lands beneath navigable waters 
within their boundaries. At page 77 of 
the committee report the Senator will 
find a brief which the Senate Committee 
on Interior and Insular Affairs has in
cluded as appendix G. It was written 
by the National Association of Attorneys 
General. 

I should like to point out that the 
attorneys general from 44 States joined 
in this report, and, as was shown yester
day by the distinguished Senator from 
Florida [Mr. HOLLAND], only 1 State in 
the .Nation has failed to send a State 
official before the Congress during the 
past 6 years of this fight asking for State 
ownership and the passage of the type 
of legis1ation now under consideration. 
Forty-seven States are supporting the 
proposed legislation. I~~~~~,_,:;;;-: Mr. MAYBANK. Mr. President, will 

L,, the Senator yield? 
Mr. DANIEL. r yie1d to the Senator 

from South Carolina. 
Mr. MAYBANK. I should like to ad

dress a question to the distinguished 
Senator who now has the floor, who was 
a most able attorney g-eneral of the State 
of Texas. If the Government would 
hav.e a right to the tidelands oil, as it is 
called, would they not also have a right 
to the oysterbedfl and the shrimpbeds 
which are found on thousands of acres 
of .land off the coast of my State? 

Mr. DANIEL. Absolutely. 
Mr. MAYBANK. As I recall, the at

torneys general almost unanimously sup
ported a concurrent resolution intro
duced in the House and the Senate to 
support the 1egis1ation now under con
sideration. 

Mr. DANIEL. The Senator is correct. 
Mr. ROBERTSON. Mr. President, 

will the Senator yield further·? 
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Mr. DANIEL. I yield to the Senator decisions, can the Senator from Texas 

from Virginia. arrive at any other conclusion except 
Mr. ROBERTSON. Is it not a1so true that of the confiscation of property? 

that either last year or the year before Mr. DANIEL. Quite a few persons 
"President Truman said that if we let the have arrived at that conclusion. Actu
Federal Government take the oil he ally, .I would express it, I think more 
would agree that the States could keep accurately, in the iollowing way: The 
their fishery resources? If the Govern- Supreme Court of the United states has 
·ment did net claim title to all submerged · held that the paramount governmental 
resources, why was it necessary for him powers which the Feder.al Government 
to say that? has over every farm, home, mine, and 

Mr. DANIEL. I have not seen the factory in the United States, as well as 
'Statement to which the Senator has re- over the submerged lands, give the Fed
ferred. The only statements made by eral Government the right to take prop
President Truman I have seen were erty without paying compensation. It is 
statements made in 1945, when he said closely akin to the "inherent powers'' 
the Federal Government had jurisdic- doctrine which was announced by Presi
tion over the Continental Shelf. On the dent Truman toward the end of his ad
same day, he said the Federal Govern- ministration. I say it is a dangerous 
ment had the same juris0.iction over the doctrine. I do not believe the present 
fish below low tide along the coasts of Supreme Court ever intended that its 
the 21 coastal States. Only recently be- doctrine should be extended to cover pri
fore President Truman left the White vate property. But at some time there 
Bouse he stated that when he claimed may be in office those who will contend 
jurisdiction over the oil in the Continen- that the United States should have the 
tal Shelf, he claimed jurisdiction over same system of nationalization that ex
the fish also. ists today in many other countries in the 

"Mr. HUNT. Mr. President, will the world. I do not like to see the Congress 
Senator from Texas yield to me? of the United States leave written into 

Mr. DANIEL. I yield. the law of our country a rule under which 
Mr. HUNT. I should like to a~k the there can be further nationalization of 

distinguished Senator from Texe,s a property in our Nation. 
question, for all during the debate I MT. LONG. MT. President, will the 
have not heard any reference to the Senator from Texas yield to me? 
-point I have in mind; neither have I seen Mr. DANIEL. I yield to the Senator 
any reference to it in any of the rep.Jrts. irom Louisiana. 
My question is this: Under the decisions Mr. LONG. The point has been made 
of the Supreme Court, who owns the many times that in the 52 previous deci
docks and the piers that extend over the sions of the United States Supreme 
tidelands, in the case of practically every Court in which the Court said this prop
port city in the United States? Will the erty belonged to the States, those cases 
Senator from Texas comment on that involved bays, rivers, and inland waters, 
-situation? and the Court was laying down a rule 

Mr. DANIEL. r shall be glad to do so. of law to the effect that all the land 
Under the three decisions of the Supreme beneath navigable waters belonged to the 
court thus far on this point, the Federal States. If that point be sound, it can be 
Government has paramount rights and argued from it that the very foundations 
power over the docks and piers and every .and the very legal concepts under which 
other piece of property which has been .every citizen owns his property need not 
built beyond the low-tide mark, off the be applied to his property, although it 
coasts of our country. As I shall show ,is the foundation of his title to his prop
in a few moments, we believe there is erty and is the basis upon which every
danger that officials of the Federal Gov- one's title to property was recognized 
ernment at some time in the future, if historically. 
they ever wish to do so, will assert the Mr. DANIEL. I think the Senator 
same kind of claim in the case of our from Louisiana is correct. 
inland ports and rivers and harbors and At this time I should like to read into 
the Great Lakes, for, as I shall show, the RECORD a statement by Dean Roscoe 
the lands beneath the inland waters and Pound, formerly dean of Harvard Uni
the Great Lakes have been held under versity Law School, on the very point 
the same rule of law that applies to the the Senator from Louisiana has raised: 
lands beneath the coastal waters. I If sovereignty with responsibility for de
shall show that that rule was actually fense and international relations did neces
born in ref-erence to submerged lands ·sarily and inseparably involve dominium-
along the seacoast, and that it was ex- that is, ownership of land-all private owner
tendeq to the lands beneath the rivers £hip of la,nd would have to be given up. 

and bays as "arms of the sea." If the It is a rule which we do not wish to 
-officials of the Federa1 Government of see extended, and I say it is important 
-the last administration remain success- that the Congress of the United States 
ful in destroying the rule of State own- write the law for the future as we under
ership of lands beneath the marginal stood it to be in the past. Certainly the 
sea, they will be destroying t'he rule as congress may separate the proprietary 
it a:pp1ies to the very area which gave rights in these submerged lands from the 
validity to the ownership of 1lhe lands paramount governmental powers of the 
'beneath the bays and the Great Lakes. Federal Government, so long as the Con-

Mr. HUNT. I should like to ask an- gress recognizes that the paramount 
other question about the interpretation powers of the Federal Government are 
the Senator from Texas has placed on supreme and superior. It is true that 
the question of the ownership of docks any property rights in lands beneath 
and piers. From the Supreme Court's navigable waters are subj~ct to and must 
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not interfere with the powers of the Fed
eral Government in navigation, national 
defense, commerce, and international 
affairs, all of which Pvwers the National 
Government has over the waters. There 
is no reason why by means of this joint 
resolution the Congress cannot properly 
separate proprietary rights in the soil 
from those paramount governmental 
powers of the national sovereign, in the 
way we have always in the past thought 
they existed. 

Mr. DOUGLAS. Mr. President, will 
the Senator from Texas yield to me? 

Mr. DANIEL. Mr. President, I should 
like to complete the discussion of this 
particular point before I yield further. 

Mr. DOUGLAS. Certainly. 
Mr. DANIEL. Then I shall be glad to 

yield to the Senator from Illinois. 
THE POLLARD CASE 

The rule I have just discussed was first 
stated by the Supreme Court in the early 
case of Pollard v. Hagan (3 How. 212, 
229 (1845)) in the following words: 

First. The shores of navigable waters, and 
the soils under them, were not granted by 
the Constitution to the United States, but 
were reserved to the States respectively. 

S econd. The new Sates have the same 
rights, sovereignty, and jurisdiction over this 
subject as the original States. 

Mr. President, the whole theory behind 
the State ownership of submerged lands 
is based upon the 10th amendment to 
the Constitution, which provides that-

The powers not delegated to the United 
States by the Constitution, nor prohibited 
by it to the States, are reserved to the 
States, respectively, or to the people. 

These lands were not transferred to 
the Federal Government by the original 
States, and therefore the Supreme Court 
has said that they were retained by the 
States, and that the new States have the 
same rights of ownership therein. 

The Pollard case, from which I have 
just read, and its general rule common to 
lands under both inland and seaward 
waters was cited with approval by 52 
Supreme Court decisions and 244 State 
and Federal court decisions prior to the 
decision in the California tidelands case. 
Excerpts from some of these opinions 
are included in appendix G of the report 
of the Interior and Insular Affairs Com
mittee on Senate Joint Resolution 13, 
page 77. 

The majority opinion in the California 
case concedes that the Supreme Court in 
the past has indicated its belief that this 
Pollard rule of State ownership applies 
equally to all lands under navigable 
waters within State boundaries, whether 
inland or seaward. 

Mr. Presideqt, those who are trying 
to accuse the States of taking something 
they have never owned, those who ac
cuse the coastal States of proceeding in 
bad faith, should read the decision of 
the Supreme Court in the California 
case. That decision was by Mr. Justice 
Black, and it should be read carefully, 
because he himself says the States have 
been acting in good faith. 

Mr. Justice Black said for the majority 
in the California case: 

As previously stated this Court has fol
lowed and reasserted the basic doctrine of 
the Pollard case many times. And in doing 
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so it has used language strong enough to 
indicate that the Court then believed that 
States not only owned tidelands and soil 
under navigable inland waters, but also 
oumed soils under all navigable waters with
in their territorial jurisdiction, whether in
land or not. 

Mr. President, if this rule of State 
ownership of land was enough to make 
all the previous courts believe that the 
States owned their submerged lands, 
whether inland or not, so long as they 
were within the State boundaries, it cer
tainly was enough to justify the belief of 
the 21 coastal States that they owned 
these lands, and that these lands were 
theirs; and that belief existed for ap
proximately 150 years after the Union 
was formed. No Federal Government 
official ever made a claim to these lands 
until 1937. 

On the contrary, as was pointed out 
yesterday on the floor of the Senate by 
the Senator from Florida [Mr. HOL
LAND], time after time officials of the 
Federal Government wrote opinions in 
which they said the States owned not 
only the lands beneath the inland waters 
and the lands beneath the Great Lakes, 
but also the lands beneath the marginal 
sea within the 3-mile or the 3-league 
belt of the coastal States. 

Mr. DOUGLAS. Mr. President-
The PRESIDING OFFICER <Mr. 

GOLDWATER in the chair). Does the Sen
ator from Texas yield to the s~nator 
from Illinois? 

Mr. DANIEL. I yield. 
Mr. DOUGLAS. I thank the Senator 

from Texas for his courtesy, and I wish 
to affirm what every Member of the Sen
ate knows, that the Senator from Texas 
has probably had the greatest legal ex
perience with this issue of any Member 
of this body, and perhaps of any citizen 
of the United States, because he very 
ably represented his State in the pro
ceedings before the Supreme Court. In 
a sense, therefore, I feel as though I 
were a third-rate prizefighter being sent 
in at the last minute to contest against 
th3 champ. 

Mr. DANIEL. I thank the Senator 
from Illinois for his flattering remarks. 
I stand ready now for the Senator's 
blows. [Laughter.] 

Mr. DOUGLAS. Do I correctly under
stand the Senator from Texas to be con
tending that for the Federal Government 
to retain the paramount rights in the 
submerged lands is equivalent to the 
Federal Government's putting into effect 
a program of national socialism? 

Mr. DANIEL. The Senator from Texas 
said that if the theory of paramount 
rights of the Federal Government were 
carried to its logical conclusion, it 
would result in national socialism, be
cause the Federal Government has para
mount rights in national defense and 
international affairs, over your home, 
over the streets of this city, over the 
streets and roads of the States, over 
farms, ranches, and everything else. 
The Federal Government can take any 
property it wants for national defense 
or for use in connection with interna
tional affairs. It can exercise its para
mount right to take any property, but 
heretofore it has always been held that 

the Federal Government must pay just 
compensation. In the tidelands opin
ions, the same kind of reasoning was 
used, namely; that the Federal Govern
ment has paramount rights over this 
property; but nothing was said about 
paying any compensation to the States. 
If that rule were extended to private 
property, we would end up with national
ization of property. I believe that, if 
Dean Roscoe Pound made such a state
ment, it certainly is not an exaggeration 
for the Senator from Texas to concur 
in it. 

Mr. DOUGLAS. Do I correctly under
stand that the Senator from Texas is 
contending that ownership of and title 
to the submerged lands seaward from 
the low-water mark to the degree that 
they are covered in Senate Joint Reso
lution 13, should be vested in the States? 

Mr. DANIEL. That is correct. 
Mr. DOUGLAS. Then is not the Sen

ator from Texas advocating State social
ism? 

Mr. DANIEL. No. 
Mr. DOUGLAS. What difference does 

it make which level of government owns 
and operates the property, so far as the 
rather emotion-arousing word "social
ism" is concerned? Is it not government 
ownership in either case? 

Mr. DANIEL. The Senator from Texas 
is not saying that Federal ownership :Jf 
the lands beyond low tide would create 
State socialism or nationalization of 
property. What the Senator from Texas 
said was that, if the reasoning of the 
Senator from Illinois as to the Texas and 
Louisiana tidelands cases is carried for
ward to private property, then it would 
create national socialism. 

Mr. DOUGLAS. But to defend us 
against any _such danger to private prop
erty, we have the protection of the Con
stitution, which provides that no prop
erty can be taken without due proces3 
of law, and without just compensation . 

Mr. DANIEL. Does not that protec
tion apply to the States as well as to 
private persons? 

Mr. DOUGLAS. Certainly. But now 
we come to the question as to whether 
the States ever had ownership of or 
title to the submerg~d lands seaward 
from the low-water mark. 

Mr. DANIEL. Mr. resident, I should 
like to say that the courts of our land 
have held that the constitutional pro
vision that the Federal Government 
shall not take property without just 
compensation applies equally to States 
and political subdivisions, as well as to 
individual citizens. 

Mr. DOUGLAS. Let that be true. 
Now, I should like to raise a question 
regarding the Pollard case, which the 
Senator used as his principal precedent. 
Is it not a fact that the Pollard case in
volved lands which were originally 
washed by the tides of the Mobile River, 
and, partially, of Mobile Bay, and which, 
over the passage of years, later became 
filled. That being true, did not the Pol
lard case involve lands washed by tides 
and inland waters? Am I not correct 
in stating that this case in no way con
cerned lands seaward from the low
water mark, which is the area of land 



covered by the pending joint resolution 
now under dispute? 

Mr. DANIEL. The Senator from Il
linois is correct as to the particular 
lands involved in the Pollard case. But 
if the Sena tor from Illinois will .read 
the Pollard decision--

Mr. DOUGLAS. Which I have. 
Mr. DANIEL. He will find that the 

court was trying to arrive at a general 
rule of law, and then to see whether the 
property under the Mobile River came 
within that general rule of law; and, in 
arriving at the general rule of law, the 
Supreme Court of the United States .de
termined the boundaries of Alabama
at least, it recited those boundaries
and it said, under the boundaries Ala
bama extended its jurisdiction into the 
sea. 

"Into' the sea." It went on to say that 
the particular lands under navigable 
waters involved in the Pollard case came 
within the ru1e that the States did not 
grant any of their lands beneath naviga

.J2l,__e waters to the United States, but re-
tained them. So in the Pollard case 

i-~..,;;;;;._.:::,;_,;_.., there was a statement of a general rule 
of law applied to particular submerged 
lands. 

Mr. DOUGLAS. Mr. President, will 
the Senator yield for a question? 

Mr. DANIEL. I yield to the Senator 
for another question. 

Mr. DOUGLAS. Was not this gen
eral statement made by the court what 
is called obiter dictum, so far as the 
facts of the case were concerned, 
namely, a statement that was non-ger
mane and irrelevant to the question of 
·submerged lands seaward from the low
water mark? Obiter dicta, while inter
esting, have never been held to be con
trolling on future courts or future de
cisions? 

Mr. DANIEL. I do not agree with the 
Senato.r from Illinois that the rule stated 
in the Pollard case was obiter dictum. 
I want to make my position perfectly 
clear. There was no land beyond low 
tide on the sea involved in the Pollard 
case. 

Mr. DOUGLAS. That is correct. 
Mr. DANIEL. Nor was there in many 

of these other cases. But the rule of law 
tated was like a rule of law that con

tracts without consideration are not 
valid within a certain State. Merely 
because for 100 years we have had court 
decisions involving written contracts, 
and every time a case involving a writ
ten contract arises the court lays down 
the rule, "Contracts in this State are 
not enforceable unless there is a consid
.eration," that would be no reason for 
saying .that these decisions are dicta 
when applied to an oral contract. The 
Supreme Court in the Pollard case stated 
the general rule of law, exactly the same 
,as if the Congress had written a general 
rule of law, that the States own all lands 
beneath navigable waters within their 
boundaries. It is not obiter dictum when 
the court has to state a general rule of 
law ln order to arrive .at a particu1ar 
de~ision, which ru.1e of law might be 
broader than is necessary to cover the 
particular p.roperty involved. Let me 
give a quotation from Mi:. Justice Oliver 
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Wendell Ho1mes, on that point if I may. 
Justice Holmes said: 

Jurisprudence, as I look at it, 1s simply 
law in its most generalized part. Every 
effort to reduce a case to a rule is an effort 
of jurisprudence, although the name, as used 
in English, is confined to the broadest ru~es 
and most fundamental conceptions. One 
mark of a great lawyer is that he sees the 
application of the broadest 1·ules. 

Mr. Justice Holmes then went on to 
state that-

There is the story of a Vermont justice 
of the peace, before whom a suit was 
brought by one farmer against another, for 
damages for breaking a churn . . The justice 
of the peace took time to consider, and 
then said he ha.ct looked through the 
statutes and could find nothing about 
churns, and gave judgment for the defend
ant. 

That is the reasoning the Senator from 
Illinois would have us apply to this sub
ject. 

Mr. LONG. Mr. President, will the 
Senator yield? 

Mr. DOUGLAS. Mr. President, will 
the Senator yield for another question? 

Mr. DANIEL. I will yield in a mo
ment. The Senator would have us apply 
,that theory in this case. Because many 
times the general rule was stated broad~ 
er than necessary to apply to the par
ticular property involved, he would call 
it dictum and say it should not be given 
any weight. 

I now yi'eld to the Senator· from 
Louisiana. 

Mr. LONG. To show the kind of dic
tum the Senator from Illinois has in 
mind, I may say that about 1842, in the 
cas.e of Martin against Waddell, some
one held a lease from the State of New 
Jersey for an oyster bedin Raritan Bay. 
A suit arose between the lessee of the 
State and claimants under a Federal 
lease. The Supreme Court held that 
the State owned that property, arid the 
State could give a good lease, because, it 
said, the State of New Jersey, when it 
won its indspendence, had acquired all 
the rights the King of England had had, 
and the States owned all the lands be
neath their navigable waters. 

Mr. DANIEL. Within their bound
aries. 

Mr. LONG. Had that lease appl;ied to 
the Senator from Illinois, he would have 
been in the position of saying, "We have 
'here a case involving a mere declaration 
of principle"-- ~ 

Mr. DOUGLAS. No. 
Mr. LONG. "And since that is the 

case, the Government should go ahead 
-and take the land, because the rule would 
not apply." 

Mr. DOUGLAS. Not at all. May I be 
permitted to reply briefly to the Senator 
from Louisiana? 

MT. DANIEL. I yield. 
Mr. DOUGLAS. J:s it not true that the 

'Waddell case, to which the Senator from 
Louisiana refers, covered submerge<il 
lands in Raritaia Bay, and that Raritan 
Bay had always been regarded as an 
inland navigable water, and therefore 
there was no new rule introduced? All 
these cases involved either (a) tidelands 
,P.roper or (b) submerged lands unde.r 
navigable "inland waters. ' The Senator 
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could try to stretch these cases to eter
nity, but he c0uld not make the facts of 
the cases extend to submerged lands sea
ward from the low-water mark. 

Mr. DANIEL. And, Mr. President, 
neither can the distinguished Senator 
from Illinois find anything in the 52 
Supreme Court cases which limits the 
rule of law to inland waters or to rivers 
or to the Great Lakes. I shall point out 
to the Senator from Illinois that this rule 
began with tidewaters of the open sea. 
As applied to the State of Illinois, the 
boundaries of that State extend 40 miles 
into Lake Michigan. The title of the 
State of Illinois to the lands which are 
beneath the lake was held not to rest 
on the fact that they were beneath in
land waters. Those lands have the same 
characteristics as lands under the open 
sea. Another court referred to these 
waters as the "high seas." In the past 
the rule was held to apply to all navi
gable waters within the coastal bound
aries of the States. 

Mr. DOUGLAS. Mr. President, will 
the Senator yield further? 

Mr. DANIEL. I should like to go fur
ther into that point, and then I shall 
yield. 

UNWARRANTED DISCRIMINATION 

Third. It would be rank discrimina
tion against the coastal States to exclude 
their marginal-sea lands from this rule 
of state ownership while continuing its 
application to the far greater bodies of 
lands beneath inland waters and the 
Great Lakes. 

Yet that is exactly what the supporters 
of S. 107 and S. 1017, the Anderson bills, 
would do. They propose to quitclaim 
and quiet the titles of the Great Lakes 
States to 38 million acres of submerged 
lands, and also 28 .million acres of lands 
under inland waters, while taking away 
from the 21 coastal States their smaller 
area of 17 million acres within their sea
ward boundaries. 

Thus, we shall see the distinguished 
Senator from Illinois [Mr. DOUGLAS] de
fending with all his might the ownership 
'by Illinois of 976,000 acres beneath Lake 
Michigan while he rejects the same 
claim of ownership for the coastal States. 

We shall see the distinguished Senator 
from Minnesota [Mr. HUMPHREY] fight
ing with one hand for Minnesota's 
1,415,680 acres under the Great Lakes 
which extend 32 miles from the shore, 
while with the other he flays the coastal 
States which have held their submerged 
lands under the same rule of law. 

The cry is that all these coastal lands 
within seaward boundaries should be 
·put in a common pot for all the people 
to enjoy. They lie offshore from 3 miles 
to 3 leagues distance. I ask why not in
clude the submerged lands of their own 
.States in the common pot? They are 
"just as valuable and cover a greater area. 

As I said earlier, Mr. President, the 
record shows that there is 10 times as 
much oil being produced from land un
derlying the inland waters as from the 
marginal belt of the coastal States. The 
Great Lakes States do not stop at 3 miles 
or even 3 leagues .from shore. As I 
pointed out, some of them run from 20 
to 75 miles from shore. Illinois Tuns its 



6 

seaward boundary 40 miles from the 
shores of Lake Michigan. Minnesota's 
boundary extends 36 miles from shore. 

Mr. THYE. Mr. President, will the 
Senator from Texas yield? 

Mr. DANIEL. I yield. 
Mr. THYE. Not only would possible 

oil deposits under the Great Lakes be 
involved, but other mineral deposits 
y,ould also be involved. Is not that 
correct? 

Mr. DANIEL. That is true. 
Mr. THYE. It applies to deposits of 

minerals, such as iron ore, under the 
rr.. ,rgins of the Great Lakes, as well as 
under inland lakes in the State of Min
nesota. 

Mr. DANIEL. The Senator is correct. 
Mr. THYE. The State of Minnesota 

recognized that fact, many years ago, 
when it authorized the attorney gen
eral of the State to participate with other 
States in a suit in the United States 
Supreme Court involving the protection 
of the rights of such States. 

Mr. DANIEL. That is correct. We 
have telegrams and letters from the 
Governor and the attorney general of 
Minnesota, from port authorities, and 
many others in support of the proposed 
legislation. Earlier, I will say to the Sen
ator from Minnesota, I read the report 
of the Governor of Minnesota on that 
point. 

Mr. THYE. I thank the Senator. 
Mr. DOUGLAS. Mr. President-
Mr. DANIEL. Mr. President, I yield to 

the Senator from Illinois. I still have 
not completed the point as to the rule 
of law dealing with the marginal sea. 

Mr. DOUGLAS. I was going to ask the 
Senator from Texas some questions 
about the inland waterways, but if he 
would rather have me withhold them 
at this time, I shall be glad to do so. 

RULE BEGAN IN MARGINAL SEA 

Mr. DANIEL. If I may, then, I should 
like to proceed to cover the point to 
which I have referred, and I think the 
Senator from Illinois will understand 
why I say that it is not a matter of 
obiter dictum, because the rule of law 
actually developed from Crown · owner
ship of the lands beneath the tidewaters 
of the marginal sea and was later broad
ened to cover other lands under other 
navigable waters. 

There is no English or American de
cision indicating that the sovereign-right 
theory of State ownership is only an in
land-water rule. On the contrary, all 
court decisions on the point indicate 
and say that the rule of State ownership 
applies to all lands which are, first, be
neath navigable waters, and, second, 
within State boundaries. 

The whole rule of ownership of land 
under navigable waters as a sovereign 
right grew from the common law's rec
ognition of ownership by the king of 
soils under the tidewaters of the adjoin
ing marginal seas. The rule was ex
tended to bays and rivers as "arms of the 
sea," and since then all of such sub
merged lands have come within the same 
rule of ownership as a sovereign right so 
long as they are, first, navigable, and, 
second, within the jurisdiction or bound
aries of the sovereign concerned. 
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As early as 1610, in The Case of Royal 

Fishery of River Banne (80 Eng. Rep. 
540), the highest court of England re
lated the history of and stated the rule 
to be as follows: 

The reason for which the King hath an 
interest in such navigable river, so high 
as the sea flows and ebbs in it, is, because 
such river participates of the nature of the 
sea, and is said to be a branch of the sea 
so far as it flows; • • • - And that the King 
hath the same prerogative and interest in 
the branches of the sea and navigable rivers, 
so high as the sea flows and ebbs in them, 
which he hath in alto mari, is manifest by 
several authorities and records. 

This derivation of the one rule appli
cable to lands under all navigable wa
ters was recognized in many United 
States Supreme Court cases, including 
the following : 

In Weber v. Board of Harbor Commis
sioners (18 Wall. 57, 66 (1873)): 

The title to the shore of the sea; and of 
the arms of the sea, and in the soils under 
tidewaters, is, in England in the King, and 
in this country in the State. 

For exhaustive discussion of the rule 
and how it was extended from the sea 
to cove.r all navigable waters, see Shively 
v. Bowlby (152 U. S. 1), wherein it is 
said: 

In England, from the time of Lord Hale, 
it has been treated as settled that the title 
in the soil of the sea, or of the arms of the 
sea, below ordinary high water mark, is in 
the King. 

Then, what about the situation in this 
country? I resume my quotation from 
the decision of the Supreme Court of 
the United States: 

And upon the American Revolution, all 
the rights of the Crown and of Parliament 
vested in the several States, subject to the 
rights surrendered to the National Govern
ment by the Constitution of the United 
States. 

It is made clear in the opinion that 
these surrendered rights are paramount 
but regulatory and do not involve any 
proprietary rights. 

The history of this ownership as a 
sovereign right under all navigable wa
ters within State boundaries is summed 
up in the able text of Gould on Waters
Chicago, third edition, 1900-as follows: 

The rule of the modern common law, 
whereby the king has a private interest, 
apart from the ownership of the adjoining 
lands, in those tide waters which are .within 
the territory of England, appears to be con
nected historically with the above claim of 
sovereignty over the sea, and to be derived 
therefrom (p. 7). 

I am reading from page 7 of a book 
by one of our most eminent authorities 
on waters and lands beneath the waters · 
of this country. 

Those rivers and parts of rivers in' which 
the tide ebbs and flows are known as "navi
gable" rivers, and by the common law they 
are vested prima facie in the Crown. Hence, 
as was said in an early case, "all navigable 
rivers in England appertain to the King." 
They are arms of the sea-

Not inland waters, but arms of the 
sea-
and the King has them because they partake 
of its nature. This ownership is for the 
public benefit, and in this country each 

State, as sovereign, has succeeded to the 
rights which the King formerly possessed in 
such rivers and in the soil beneath (p. 100). 

The unity of this rule of property and 
state-Federal relations, as applied to 
both inland and coastal waters within 
states boundaries, properly accounts for 
the great concern of all the States, both 
inland and coastal, in its preservation. 

Here we have a navigable water rule: 
State ownership of all lands beneath 
navigable waters within their bound
aries originated with sovereign owner
ship of the land beneath the marginal 
sea. If the very foundation of the rule 
is destroyed, naturally the extension of 
the rule as it applies to the inland wa
ters and to lands under the Great Lakes 
is destroyed. That is why inland State 
officials are worried. They do not want 
this rule destroyed at its very founda
tion. They can see that if the theory of 
the recent Supreme Court decisions can 
be made to apply to the foundation of 
the rule, it may also be extended to lands 
under rivers, lakes, and other inland 
waters. 

The unity of this rule also accounts _ 
for the fact that all previous members 
of the Supreme Court have written the 
rule broad enough to cover all navigable 
waters, whether inland or not. There is 
no dispute that the tidewater area within 
the marginal sea is navigable both in law 
and in fact, and that all such areas cov
ered by this legislation are within the 
lawful boundaries of the respective 
States. 

The Senator from Florida [Mr. HOL• 
LAND] pointed out yesterday that the 
joint resolution is limited to lands be
neath navigable waters and within orig
inal or historic State boundaries, bound
aries as they existed at the time the 
States ente1:ed the Union, or as they were 
thereafter approved by the Congress of 
the United States, as in the case of 
Florida. 

In the above-mention~d Pollard de
cision-Pollard v. Hagan (3 How. 212, 
229), Mr. Justice McKinley expressly 
said that "the territorial boundaries :if 
Alabama have extended all her sovereign 
powers into the sea"-page 230-and 
stated the broad question of the case as 
being "whether Alabama , is e~title~ 
the shores of the navigab~uu -._ 
the soil under them, within her limits"-
page 225. · 

The Senator from Illinois [Mr. Doua
LAS] speaks of the Pollard decision as a 
rule applying to inland waters. If that 
be so, why did the Supreme Court of the 
United States state the rule in a broader 
way, and why did the Supreme Court say 
that Alabama's boundaries extended out 
into the sea? They were looking to see if 
the property involved was within the 
boundaries of Alabama, not if it was un
der inland waters, so they stated that the 
boundaries of Alabama extended into the 
Gulf of Mexico. 

Holding that Alabama's sovereign 
municipal power was the same on the 
sea as on the shore within her bound
aries, the Court said: 

First, the shores of navigable waters, and 
the soils under them, were not granted by 
the Constitution to the United States, but 



were reserved to the States respectively. Sec
ond, the new States have the same rights, 
sovereignty, and jurisdiction over this sub
ject as the original States (3 How. at 230). 

Note the emphasis and the controlling 
points for State ownershiP of · all lands 
beneath all navigable waters within 
State boundaries in the following ex
cerpts from other learned Justiees: 
first Supreme Court case establishing the 
rule., said: 

For when the Revolution took place the 
people of each Stfl.te b~ame themselves sov
ereign, and in that character hold the abso
lute right to all their navigable waters and 
the soils under them.1 

Does the decision say "lands beneatn 
inland navigable waters"? No. It says 
"mtvigable waters and the soils under 
them." 

Mr. Justice Clifford in 1867 said: 
Settled rule of law in t1lis Court is, tbat 

the shores of navigable wa1;ers and the soils 
under the same in the original States were 
not granted by the Constitution to the 
United states, but were reserved to the 
sever.al States, and that the new States since 
admitted have the same rights, sovereignty, 
and jurisdiction in that behalf as tne orig
inal Stwtes possess within their respective 
borders. When t11e Revolution took place, 
,the pwple of each State became themselves 
sovereign, and in that· character hold the 
.absolute right to all their navigable waters 
and the .soils under them.' 

Did the Court limit that to in1and 
waters? No. It included all waters 
within the 'boundaries o!' the State. 

Mr. CHAVEZ. Mr. President, wiH the 
Sena.tor yield? 

Mr. DANIEL. I yield for a question. 
Mr. CHAVEZ. I do not desire to ln

terfere in any way with the argument 
the Senator from Texas is now making., 
but I should like to ask a question w<ith 
!respect to his argument and the law he is 
quoting. 'The Senafor from Texas is 
speaking with referenoe to waters. Has 
he given any thought to the eaITying 
out .of the same idea with respect to 
public lands in the Western States, such 
as lands under the control of the For.est 
.Service and the Bureau of IJand Man
agement, whether such lands beiR Texas, 
New Mexieo, AriEona, •or elsewhere in 
the West? 

Mr. DANIEL. I have not given any 
extended thl>Ught to that11artieulaT sub
ject, except as I have -Observed that the 
Federal Government in the management 
of its minerals has not received any
where near the amount the States have 
received f1'0m State management of min
eral lands. That is as much as I have 
~one into the matter thus far. 

Mr. CHAVEZ. The reason I have 
asked the question ,of the junior Senator 
from Texas is that in my state prac
tically 63 percent of the entire area of 
122,000 square miles is either Federally 
nwned or State owned, and not 1 cent 
of taxes is derived from that land. 

I believe there may be some justifica
tion for the argument being made by the 
Senator from Texas with reference to 

1 Martin v. Wadd,ell (16 Peters 867, 410 
(1842)). 

'Mum/o'nd v. Wardwell (6 Wall. 423, 4136 
.(1867)). 
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tidelands, especially in Texas, but if the 
submerged 1ands which are off the shore 
lands within certain States a,re i;o be 
given to those States, why, by the same 
token, should not lands within any other 
State be given to the particular State? 

Mr. DANIEL. The Senator from Texas 
would not like to get into any aTgument 
or discussion of the comparison, except 
to say that there is a difference~ the 
State of New Mexico may be entitled to 
receive more of the public lands. Al
ready the Federal Government owns 24 
percent of all the land within continen
tal United Stares. If the policy of the 
tidelands decisions is continued, the 

· Government will take over more and 
more land within the United States. 
But there is not an exact comparison 
between federally owned lands which 
have always been claimed by the Fed
,eral Government and never claimed by 
i;he states, and lands within the mar
;ginal belt of Texas which have always 
been claimed by the State and never by 
the Federal Government until 1948. So 
there is that difference, althoagh I con
cede that there might be other consider
ations which would be analogues. 

Mr. CHAVEZ. The Senator contends 
that continuously certain States have 
cl.aimed the tidelands, but the law up 
to the moment is to the effect that sueh 
lands belong to the Federal Gm1ernment. 
Otherwise, we would not be debating the 
joint Tesolution. Is not that correct? 
Up to the moment the courts have helcl 
t,hat such lands belong to the Feder.a,l 
Government. 

.Mr. DANIEL. I yielded for a ,question. 
The Senator's questinn is whether the 
courts have held that such lan£ls belong 
to the Federal Government. 

Mr. CHAVEZ. That is correct. 
l\ff_r, DANIEL. That is not what the 

oourts have held. The courts have held 
that the .Federal Government has para
mount rights antl power.s over such 
lands. The :Supreme Court .refused to 
hold that the Federal Government haol 
ownership of them. It clearly held 
that the Congress has the right to deter
mine the question. of future ownership 
of the property. 

Mr. President. I should like to continu.e 
my argument. 

Mr. IDLL. Mr. President, will the 
.Senator yield? 

M!I". DANIEL. I am just about to con
clude my discussion of certain decisions. 
I should like to complete the quotations 
'from ithe decisions wbich emphasize the 
points I have tried to make. 'The Su
preme Court of the United Stat-es, in all 
'its decisions, was not at aM concerned 
with the question of whether the sub
merged lands under consideration were 
within inland wateTS. It was applying a 
.rule which is .broader than that appli
cable to all navigable waters within State 
'boundaries. When tlil.e Supreme Court 
'States that broad rule in deciding the 
ownership of lands beneath inland w.a,-
ters, it is not dictum as to lam!ls wbich 
are beneath the,1avigable ·waters of the 
marginal sea within State boundaries. 

Mr. Justice Field in 1873, for a unani
mous Court that included Chief Jttstice 
Chase, said that-

7 
All ,soils under the tidewaters within her 

limits p.a.ssed to the States.• 

He was refen:ing to California. 
Mr. Justice Bradley in 1'876 said: 
In our view of the subject tbe correct prin

'Ciples wel'e laid down in Mcirtin v. Waddell 
,(16 Pet. '36'1), Pollard's Lessee v. Hagan (3 
How. 812), and Goodtitle v. Kibbe (9 How. 
471). These cases related to tidewaters, it 
is true; that they enunciated principles 
which are equally applicable to all naviga
o1e waters • • • it (the bed and shore of 
.;uch waters, properly belongs to the State 
by their inherent sovereignt~ 

Chief Justice Waite in 187'6 said that
Each State owns the beds of all tidewaters 

within its jlll'isdiction.• 

Did the Court say "tidewaters under 
bays" or "tidewaters and lands under 
rivers" or "inland waters"? No. The 
Court said: 

Each State owns the beds of all titlewaters 
within its jurisdiction. 

Mr. Justice Gray in 1B94 said: 
The new States admitted into the Union 

.since the adoption of the Constitution have 
the same rights as the original States in the 
tidewaters, and in the lands untler them, 
within their respective jurisdictions.• 

Not "within their inland waters," but 
"within their respective jurisdictions." 

Chief Justice White said in 1912: 
Each State owns the beds of all tidewater11 

within its jurisdiction.' 

Chief Justice Taft in 1926 said that
All the ·proprietary rights of the Crown 

-and ParEament in, and all their dominion 
over, 1ands under tidewater vested in the 
several states.• 

Chief Justice 'Hughes said in 1935: 
The soils under tidew.aters within the 

original States were reserved to them re-
1ipectively, and tbe States since admitted to 
the Union have the same sovereignty and 
,jurisdiction in relation to such lands with1m. 
their borders as the original States possessed!" 

So we see that in these cases, and in 
all the other cases to which I refer, the 
Court, in determinirg who owns lands 
beneath navigable waters, has simply 
applied two tests, namely, first, "Is the 
land beneath navigable waters?" and, 
second, "Is it within State boundaries?" 
The Court has never applied the test of 
"whether the waters happen to be inland 
waters." 

The rule is so broad because it actu
ally grew up fmm the marginal sea and 
was extended to inland waters as arms 
of t'he sea. That is why the rule is 
stated so broadly; and because it is 
stated so broadly and applies to all the 
inland waters, as well as marginal sea 
waters, officials of the States do not want 
to see the rule destroyed as to any States, 

• Weber v. Harbor Commissioners (18 Wall. 
f,7, 66 ( 1878)). 

• Barney v. Keokuk (94 U. S. 824, 388 
'(1876) ). 

• Mccready v. Virginia (94 U. s. 891, 394 
{1876)). 

6 Shively v. Bow1by ( 152 U. S. 1, 57 <1894) ) , 
'Abby Dod;ge (228 U. S. 166, 1'74 (1912) ). 
8iAppieby v. 'New York (271 U. S. 364, 381 

(1926)), 
• Borax --consolidate.d v. Los Angeles (296 

u. s. to, 1'5 (1935) ). 
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especially as to the States and the area 
in which the rule itself originated. 

Mr. DOUGLAS. Mr. President, will 
the Senator yield? 

Mr. DANIEL. I yield. 
Mr. DOUGLAS. Do · I correctly un

derstand the Senator from Texas to say 
that the question of who has ownership 
of and title to submerged lands started 
first out at sea, in the marginal or terri
torial sea, however broad that might be, 
and then proceeded inland to bays and 
ports, and 1iiJ.en rivers, and finally to 
inland lakes, and that all the other rules 
are derivatives of the law of the sea? 

Mr. DANIEL. That is exactly what 
the text writers and the decisions of our 
own Court, as well ·as the English deci
sion from which I quoted, have said as 
to the origin of the rule. 

Mr. DOUGLAS. Is he further stating 
that the first case on the right of a na
tion to submerged lands under .the open 
sea was the case decided in England 
in 1611, from which case the Senator 
quoted earlier in his remarks? 

Mr. DANIEL. The 1610 case was the 
first case explaining the origin of the 
rule in the common law. It was the case 
of the River Banne. 

Mr. DOUGLAS. The Senator from 
Texas will, of course, permit the Sena
tor from Illinois to point out that the 
case referred to was a British case, and 
that England, or Great Britain, is what 
is known as a unitary government; that 
is to say, there is a national government 
which has external jurisdiction, but 
there are no state subdivisions within 
Great Britain. Great Britain has inter
nal jurisdiction as well. In the United 
States, however,"we have a Federal Gov
ernment, or a so-called National Gov
ernment, having jurisdiction over foreign 
affairs, with the State governments being 
given large powers over domestic affairs. 
Is not that true? 

Mr. DANIEL. That is true; and that 
is exactly why, in England, the King had 
both the governmental powers and the 
ownership. 

But when the Colonies, and then the 
original States of this Nation, won their 
freedom, they did not give proprietary 
rights to the Federal Government unless 
they expressly described the property 
and grant: d it for certain purposes. 
Certain paramount governmental powers 
of the King were delegated to the Na
tional Government in our country, but, 
according to all our court decisions, the 
proprietary rights in soils under navi
gable waters were left by the Constitu
tion in the States, and not delegated or 
transferred to the National Government. 

Mr. DOUGLAS. I should like to point 
out to the Senator from Texas that in 
England it may well be true that the 
same political authority which had juris
diction over submerged lands seaward 
from the low watermark should also have 
jurisdiction over submerged lands in 
bays, ports, rivers, lakes, or inland 
waters. There was no other government 
to have it. But in this country we have 
a federal system, and we have the prob
lem of delimiting where the authority of 
the Federal Government stops mid where 
the authority of the State government 
begins. We have to decide what are the 
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essential incidents of national sovereign
ty and what are the powers of the States. 
The Senator from Texas would extend 
the State powers and ownership all the 
way from the lakes, the rivers, and the 
harbors out to the sea. 

Mr. DANIEL. Mr. President, I would 
do for the State of Texas, out to our 
historic boundaries 3 leagues from shore, 
exactly what the Senator from Illinois 
would do for his State of Illinois. I 
would claim and ask the Congress to 
leave us with the ownership we have had 
and the uses we have had for all these 
many years in regard to the lands be
neath those waters exactly as the Sena
tor from Illinois would ask the Congress 
to leave the State of Illinois with 976,000 
acres which have been held by his State 
under the same rule of law. 

Mr. GOLDWATER. Mr. President-
The PRESIDING OFFICER (Mr. MAR

TIN in the chair). Does the Senator 
from Texas yield to the Senator from 
Arizona? 

Mr. DANIEL. I will yield only on the 
point I have covered, because I am com
ing to another point. I yield to the 
Senator from Arizona. 

Mr. GOLDWATER. I should like to 
ask the distinguished junior Senator 
from Texas this question: If what the 
opponents of the pending measure hold 
to be true, that the Federal Government 
has rights to the submerged lands, what 
would be the effect on the 210,000 acres 
of submerged lands in a comparatively 
dry inland State such as Arizona? 

Mr. DANIEL. Federal officials in the 
past have claimed that they would not 
ever seek title to the rivers and waters 
of the Senator's State. They started 
saying that when they felt it was neces
sary to prevent the passage of legisla
tion like the measure which is now be
fore the Senate. But I would say to the 
Senator from Arizona that the principles 
which have been applied to the marginal 
sea in the three tidelands cases could 
be applied some day in the future to his 
State if Federal officials ever wanted to 
apply them. At least they to some ex
tent clouded the title of the Senator's 
State and the State of Alabama and all 
the other States represented on this floor 
to their rivers. 

The very same Federal officials who 
first came before the Congress in sup
port of the Nye resolution said to the 
committees of Congress, "The Federal 
Government has the right to all the nat
ural resources, the oyster beds, and other 
things, in the inland waters." I wish 
Senators would hot forget that. In re
cent years Federal officials have receded 
from those claims and said they would 
be willing to cede such rights to the 
States. They need to do that in order 
to divide and conquer the coastal States. 
But it was said by them in 1937: "The 
Federal Government has the same right 
under the rivers and the inland waters as 
under the marginal sea lands." 

Mr. GOLDWATER. Mr. President, 
will the Senator further yieid? 

Mr. DANIEL. I yield to the Senator 
from Arizona. 

Mr. GOLDWATER. In view of the 
recent Fallbrook case, in which the Fed
eral Government tried to do just what 

the Senator has been stating, we in 
Arizona are disturbed by the possibili
ties arising from that case, because our 
Colorado River is a navigable stream for 
from 135 to 150 miles. Recurring to the 
question I put to the Senator before, the 
fact that the Colorado River is a navig
able stream leads me to ask him 
whether, if the Federal Government 
claimed the rights to the lands off the 
shores of the Senator's state which have 
been historically the property of that 
State, it could claim the same rights to 
lands under the Colorado River or any 
other navigable water in my State. 

Mr. DANIEL. I should think so. In 
the Fallbirook case the Federal officials, 
after their pleadings had been revealed 
and reported to Congress, said, "We are 
not claiming the paramount right, we 
are not claiming the same rights over 
the Santa Margarita River as on the 
marginal sea lands." 

However, if the Senator will look at 
the Federal pleadings in that case, in
volving an inland river, he will find at 
the very end of the pleadings the Gov
ernment included the phrase "and para
mount rights" as being claimed by the 
Government in those waters. 

I am sure the Senator is familiar with 
the North Platte River case, in which 
Nebraska and Wyoming were suing over 
the waters of the North Platte River. 
That was in 1935. In that case the Sec
retary of the Interior intervened and 
claimed that the Federal Government 
owned the waters within the North 
Platte River. By the way, the Court did 
not decide the point. It left it un
decided, as to whether the Federal Gov
ernment was the original owner of those 
particular waters. 

So, Mr. President, I say that those who 
accuse us bf trying to mislead inland 
States are not looking at the facts and 
the evidence, or they would realize why 
47 States have sent officials to the Con
gress asking for the enactment of the 
very legislation now pending. 

Mr. GOLDWATER. I thank the dis
tinguished Senator from Texas, and I 
wish to express my_ interest, as a Sena
tor from the State of Arizona, in this 
subject, as stemming from the fear that 
if the Federal Government ~-
croach on the rights of ttreSenator's 
State, it can encroach on the rights of 
Arizona, and it has been expressly called 
to our attention by the action of the at
torneys general of more than 40 States 
who appeared in behalf of the Senator's 
case. 

I thank the distinguished Senator 
from Texas very much. 

Mr. DANIEL. I thank the Senator 
from Arizona. 

Mr. HOLLAND. Mr. President, will 
the Senator from Texas yield? 

Mr. DANIEL. I yield to the Senator 
from Florida. 

Mr. HOLLAND. I compliment and 
congratulate the distinguished Senator 
from Texas on the real contribution 
which he is making to the debate, in 
pointing out so clearly that the so-called 
inland-waters rule is nothing in the 
world but a derivation and an extension 
of the rule already existing and an
nounced earlier with reference to tho 



bottoms of our coastal belt or marginal 
sea. 

In connection with that matter, I re
mind the distinguished Senator that the 
Federal Government has already clearly 
indicated its attitude toward the so
called inland-waters rule. I quoted yes
terday from the brief of the Federal at
torneys in the California case on that 
precise point. For instance, those at
torneys said, as appears on page 11 of 
the brief--

Mr. DOUGLAS. Mr. President, will 
~ Senator from Florida read the next 
sentence? 

Mr. HOLLAND. I wish the Senator 
from Illinois would permit me to ask my 
question. He will then have ample time 
to propound such other questions as he 
may desire. To continue, the Senator 
from Texas will recall also that able 
Federal counsel in the case to which I 
have alluded contfnued in the showing 
of their displeasure with the inland
waters ru1e, or disapproval -of that rule, 
by using such words as "erroneous," "un
sound," wrong," "patent1y unsound," 
"fallacy;' and "a legal fiction," all those 
words relating to the inland-waters rule. 

The question I wish to ask the distin
guished Senator is this. Was not the 
fact that Federal counsel so referred t@ 
the in1and-waters rule, at a time when 
they were attacking the mother rule, 
that is, the rule relating to the beds of 
the marginal sea, a completely logical 
course and a1m-ost a necessary course if 
Federal counsel desired to be fair and 
honest, in that they were calling atten
tion to the fact that while they were dis
approving and attacking and seeking to 
set aside the marginal-sea rule, they 
could not at the same time approve the 
inland-waters rule, which th-ey knew to 
be derived from and a part of the gen
eral rule which the Senator has so ably 
mentioned? 

Mr. DANIEL. The Senator from 
Florida is certainly correct, and I thank 
him for . bringlng out that point. 

Mr. HOLLAND. Mr. President, will 
the Senator yield for one m01·e question? 

Mr. DANIEL. I yield. 
Mr. HOLLAND. If it was logical and 

necessary for Feder.al counsel to malrn 
hat ~oint, is it not also logical and nec

essary for those who are defending the 
rights of the States. including the at
torneys general and the other represent
atives of the States which have lnland 
waters, to come to that precise conclu
sion, and to recognize and re.alize the 
fact that the Federal attorneys in at
tacking the rule applicable to submerged 
lands under the marginal sea were al
ready challenging, and were honest 
enough to say so in their brief in the 
Cali.fornia case, the titles of the States 
to the submerged lands under their in'
land waters? 

Mr. DANIEL. Certainly, the Senator 
is correct. 

Mr. HOLLAND. I thank the distin
guished Senator. 

Mr. DOUGLAS. Mr. President, will 
the Senator from Texas yield for a ques-
tion? · 

Th-e PRESIDING OFFICER (Mr. 
GOLDWATER in the chair). Does the 
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Senator from Texas yield to the Sen
ator from Illinois'? 

Mr. DANIEL. I yield. 
Mr. DOUGLAS. Would not it be well 

for the Senator from Florida to quote 
and for the Senator from Texas to take 
into account not on1y the sentence from 
the Government's brief which the Sen
ator from Florida read, as follows; 

However, we .submit that ownersnlp of 
submerged lands ls not related to sover
eignty at all, and that the decisions of this 
Court dealing witn tidelands and lands under 
inland waters have proceeded upon a false 
premise-

But also the express disavowal con
tained in the following sentence .of the 
brief, which I now read: 

The Government does not ask that those 
cases be overruled; indeed, it suggests that 
in th.e interest of clarity and certainty they 
be reaffirmed herein. 

In other words, was not the Govern
ment saying that the Court should not 
oyerrule the decisions in these cases in 
regard to inland waters, but should in 
effect reaffirm them? 

Mr. DANIEL. The Senator from Illi
nois has correctly read from the Gov
ernment's brief in the California case. 
However, the answer is that in that case 
the Supreme Court did not follow the 
suggestion. The Court did not reaffirm 
the rule of State ownership of lands 
beneath inland waters within the boun
daries of the States. 

Furthermore, anything the Govern
ment attorneys wrote in their brief as 
to what should be done by way oi equity 
is not binding on the United States. 

I should like to point 0ut to the Sen
ator from Illinois that on the same day 
when the Government filed that brief, 
in which the Government attorneys criti
cized the State ownersnip of lands under 
inland waters, but said it is all right 
for the Court to reaffirm that owner
ship-thus giving assurances to the in-
1and states, as it were-the Attorney 
General of the United States, when in 
the Supreme Court Building, handed to 
,the newspaper reporters a news release 
in which he said: 

"Whatever the decision of the Court may 
be in the California case, it would not be 
decisive as to the rights of any other State. 
'The United states bought California from 
Mexico and paid $15 million for it. When it 
was admitted -to the Union 1t was with -the 
express statutory mandate that the United 
States retain all of the lands within its 
boundaries. Otller coastal States are on an 
entirely different footing." 

When ask.ed regarding his native State of 
Texas, tne Attorney General pointed out that 
'I'exas had been an independent nation-R 
.-epublic-for 10 years before it joined the 
Union. As a republic it owned all of the land 
within its boundaries, including tne margin
al sea, commonly called tidelands. This area, 
similar to -tnat involved in the California 
case, extended into t'he Uulf of Mexico, and 
was under the sovereignty of Texas all dur
ing the r.epublic, and was retained by it 
under the provisions of the Act of Admis
sion. 

In spite of that assurance, only a little 
more than a year later a lawsuit was 
filed against my State, and my colleagues 
know the result of that suit. 

The point is that we cannot take the 
assurance of Federal officials that the in-
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land States are in good condition and do 
not need to worry, any more than it was 
safe to take the assurance of the At
torney ,General that Texas would not be 
sued, for the same Attorney General 
later filed suit against the State of Texas, 
as the President directed him to do. 

So Congress needs to act, if all 48 of 
the States are to be safe in the ownership 
of their lands beneath navigable waters. 

Mr. HOLLAND. Mr. President, will 
the Senator from Texas yield? 

Mr. DANIEL. I yield to the Senator 
from Florida. 

Mr. HOLLAND. Is there any more 
reason for the States which have inland 
waters to trust and rely upon the as
surance given in the brief of the Federal 
Government attorneys in the California 
case which has just been read by my dis
tinguished friend, the Senator from Illi
nois, than there was reason for the States 
to believe that they could rely upon the 
earlier assurances given by the Secretary 
of the Interior, Mr. Ickes, and by all his 
predecessors in that office, to the effect 
that the States owned the submerged 
lands under the offshore waters within 
their boundaries? 

Mr. DANIEL. There is less reason to 
believe the assurances contained in the 
brief than there was to believe the as
surances which were given as to our 
marginal belt by all the Federal officials 
for more than 100 years. They went 
back on their word when it came time to 
try to take some land from the coastal 
States, and they might do it in the future 
as to inland States. 

Mr. HOLLAND. Is it not true that 
in the California case, as reaffirmed in 
the Texas case and in the Louisiana 
case, we are given the definite warning 
by the Supreme Court that it will not 
:apply in favor of States whose property 
is jeopardized or taken away by the 
Federal Government, equitable defenses 
"Such as estoppel, !aches, adverse posses
sion, and other equitable defenses which 
would apply as between individuals, and 
will not give any real effect to recitals, 
no matter from how dignified a source
even from the President himself-to the 
,effect that the rights of the States are 
not jeopardized, if later officials come to · 
a different conclusion and decide to at
tack the titles of the States in proceed
ings befol'e the United States Supreme 
Court? Is not that trne? 

Mr. DANIEL. The Senat'Or from 
Florida is correct. 

In the California case the Court said: 
No estoppel can arise here from any pos

-sible mistaken or unauthorized acts, state
ments, or commitments of officers of the 
United States. 

In the same decision the Court said: 
Officers who have no authority at all to 

dispose of Government property cannot by 
their -conduct cause the Government to lose 
its valuable rights by their acquiescence, 
laches, or failure to act. 

Mr. President, until 1937 there was 
less reason for the coastal States to 
worry about the ownership of their land 
than there is for the inland States to 
worry now. Today we are faced with a 
different situation, and both the coastal 
States and the inland States have just 
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cause to ask for the enactment of this 
proposed legislation. 

Mr. LONG. Mr. President, will the 
Senator from Texas yield? • 

Mr. DANIEL. I yield. 
Mr. LONG. Were not the facts such 

that in the California case the State of 
California presented a great number of 
examples and much evidence to show 
that in many instances the Federal 
Government had recognized California's 
t itle and contended that the Federal 
Government was bound by the doctrine 
of estoppel? But did not the Supreme 
Court simply brush aside that point by 
saying that Federal agents could not be 
estopped, but that they could change 
their minds the next day and could move 
to attempt to have those lands seized, 
and that they had a right to do so? 

Mr. DANIEL. That is the effect of the 
decision. 

Mr. LONG. Is it not also true that 
the same Solicitor General who told us 
that we need not worry about having 
the Federal Government change its mind 
and need not urge that the decisions be 
reversed is the same person who told us 
that previously he had urged that the 
Court reverse its position, and that he 
felt the Court should reverse its posi
tion, in the long line of decisipns relat
ing to racial discrimination? 

Mr. DANIEL. That is correct. 
Mr. DOUGLAS. Mr. President, will 

the Senator from Texas yield to me? 
Mr. DANIEL. I yield. 
Mr. DOUGLAS. If the Senator from 

Florida cites the words of the Govern
ment's attorneys as threatening the 
ownership rights of inland States, is it 
not equally proper to cite other words of 
the Government's attorneys to neutral
ize the alleged threats on these points? 

Mr. DANIEL. Yes; and then it is 
proper to decide which we shall believe
in other words, whether we shall believe 
that they are going to recognize State 
ownership or whether we shall believe 
that they will deny it and will file suit 
against us. 

Mr. DOUGLAS. But do not the rights 
of the States in the submerged lands 
under the inland waters and in the tide
lands rest not only on the assurances of 
the Government attorneys but also upon 
the long and unbroken chain of decisions 
on these points? I believe I have read 
approximately 52 cases which refer 
either to (a) the tidelands proper not 
only on bays but on the open sea, and 
many of those cases were quoted by the 
distinguished Senator from Texas; or 
(b) submerged lands under bays, har
bors, ports; or (c) submerged lands un
der rivers; or (d) submerged lands un
der the Great Lakes. 

In all those cases the Court said that 
those submerged lands belonged to the 
States. But until the California case 
arose, the Court never had before it a 
case involving submerged lands seaward 
from the low-water mark. 

The question is whether the Court is 
bound by general words or statements in 
earlier opinions wnich must be applied 
immutably to individual cases no matter 
how different the facts may be, or wheth
er the common law arises from individ-
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ual cases and can be adapted to pew 
conditions and to new situations which 
present themselves for decision. 

Mr. DANIEL. I shall show the Senator 
from Illinois that the Supreme Court did 
consider the matter of ownership of 
oyster beds and fisheries attached to the 
soil within the 3-mile belt. That oc- · 
curred in the Abbey Dodge case and in 
the case of Manchester against Massa
chusetts. 

But at this time I prefer to cite the 
Senator from Illinois a case applying to 
his own State, namely, the case of Illi
nois Central Railway Co. against the 
State of Illinois. 

Mr. DOUGLAS. I am delighted to 
have that case cited. 

Mr. DANIEL. If that case is not di
rectly in point in holding that the States 
own the lands under the open sea waters 
within their boundaries, then I do not 
know how a case can be in point. 

First, Mr. President, let me call atten
tion to the case of the Genessee Chief 
(12 Howard 443 (1851) ) , in which it was 
held that the Great Lakes were the same 
as the open seas with respect to admi
ralty jurisdiction. I wish to quote from 
that case in order to lay the foundation 
to show the Senate that the Great Lalrns 
have been held to be open seas, and that 
the same rule was applied to them as 
had been applied to the coastal States 
along the borders of the sea. 

From the Genessee Chief case, I read 
from the opinion of the Supreme Court 
of the United States the following: 

A · great and growing commerce is carried 
on upon them-

That is, upon the Great Lakes
between different States and foreign nations 
which is subject to all the incidents and 
hazards that attend commerce on the ocean. 
Hostile fleets have been encountered on 
them, and prizes been made, and every reason 
which existed for the grant of admiralty jur
isdiction to the Federal Government on the 
Atlantic seas applies with equal force to the 
lakes. There is an equal necessity for the 
instance and for the prize power for the 
admiralty court to administer international 
Jaw, and if the one cannot be established, 
neither can the other. 

Then, in the case of United States 
against Rodgers, the Supreme Court went 
even further, saying--

Mr. DOUGLAS. Mr. President, will 
the Senator yield? 

Mr. DANIEL. I will yield in a mo
ment. The Supreme Court went even 
further in United States against Rodgers, 
because it had to consider a law of the 
Congress which made the commission of 

· certain acts on board a vessel on the 
high seas crimes, and in this case the 
vessel was on the Great Lakes. In that 
case the Supreme Court said: 

The Great Lakes possess every essential 
characteristic of seas. They are high seas. 

I am quoting the words of the Court. 
The Court went on to say that, regard
less of the name you apply to them, they 
are high seas. 

And the Supreme Court compared 
them to the Mediterranean, the Baltic, 
and the Black Seas, and then to the 
Atlantic Ocean and to the Pacific Ocean. 

The Court concluded that this law by 
the Congress applies to the Great Lakes 
because they are high seas, not inland 
waters. 

Then, Mr. President, in 1893, the Con
gress passed an act applying to naviga
tion in harbors, rivers, and inland waters 
of the United States. Did the Congress 
include the Great Lakes as inland wa
ters? No; Mr. President, the Congress 
of the United States put in that act these 
words: 

The words "inland waters" as used in this 
act shall not be held to include the Great 
Lakes and their connecting and tributory 
waters as far east as Montreal, 

Mr. President, in view of the ruling by 
the Supreme C'ourt that the Great Lakes 
were "open seas," when it came time to 
decide whether the State of Illinois had 
ownership of the soil seaward of low-tide 
on Lake Michigan, what rule did the 
Supreme Court apply? Did it apply an 
inland-water rule? No, Mr. President, 
it applied the rule of State ownership of 
lands on the borders of the sea. 

As proof of this I should like to read 
from the case of Illinois Central Railway 
Co. v. Illinois <146 U. S. 387), rendered 
by the Supreme Court of the United 
States in 1892. The State of Illinois to
day claims ownership of 976,000 acres of 
land beneath Lake Michigan, within its 
borders, because that lake and the other 
Great Lakes are similar to the seas along 
the coasts of the states. This is what 
the Court said: 

It is the settled law of this country that 
the ownership of and dominion and sover
eignty over lands covered by the tidewaters 
within the limits of the several States be
long to the respective States within which 
they were found, with the consequent right 
to use or dispose of any portion thereof, 
when that can be done without substantial 
impairment of the interest of the public in 
the waters. • • * This doctrine has been 
often announced by this Court and is not 
questioned by counsel of any of the parties. 

The same doctrine is in this country held 
to be applicable to lands covered by fresh 
water in the Great Lakes, over which there 
is extended commerce with different States 
and foreign nations. These lakes possess all 
the general characteristics of the open seas. 

Did the Court say they were inland 
waters? No; the Court said they-were 
seas, open seas. As the Court said in 
the Rodgers case, even though they are 
inland seas, they are high seas, and the 
same rule should apply as to admiralty 
jurisdiction that applies to the high seas 
along the Atlantic and Pacific. Con
tinuing from the Illinois Central case: 

These lakes possess all the general char
acteristics of open seas, except in the fresh
ness of their waters and in the absence of 
the ebb and flow of the tide. In other re
spects they are inland seas, and there is no 
reason or principle for the assertion of do
minion and sovereignty over and ownership 
by the State of land covered by tidewaters 
that is not equally applicable to its owner
ship and dominion and sovereignty over 
lands covered by the fresh waters of these 
lakes. 

The Supreme Court of the United 
States goes on to say: 

The Great Lakes are not in any appreciable 
respect affected by the tide, and yet on their 



waters, as said above, a large commerce is 
carried on, exceeding in many instances the 
entire commerce of States Olil the borders of 
the sea. 

Does it say "exceeding the commer.ce 
of States on their inland waters"? No
exceeding in many instances the entire com
nierce of States on the borders of the sea. 
When the reason of the limitation of ad
miralty jurisdiction in England was found 
inapplicable to the condition of navigable 
waters in this country, the limitation and 
all of its incidents were discarded. So also 
by the common law, the doctrine of dominion 
over and ownership by the Crown of lands 
within the realm under tidewat ers is not 
founded upon the existence of the tide over 
the lands, but upon the fact that the waters 
are navigable, tidewaters and navigable 
waters, as already said, being used as synony
mous terms in England. 

And here, Mr. President, is the final 
holding of the Court, saying that Illi
nois owns these 976,000 acres of land: 

We hold, therefore, that the same doctrtne 
as to the dominion and sovereignty over 
and ownership of lands under the navigable 
waters of the Great Lakes applies, which ob
tains at the common law as to the dominion 
and sovere ignty over and owner sh io of lands 
under tidewaters on the borders or"the sea-

Does it say anything about the same 
rule as applies to inland waters? No, Mr. 
President; it says that same rule applies 
to these Great Lakes as applies to own
·ership by the States of lands under tide
waters on the borders of the sea. And 
the Court continues-
and that the lands are held by the same 
right in the one case as in the other, and 
subject ~o the same trust and limitations. 

That is why I say it would be unfair 
for the Great Lakes State of Illinois to 
hold on to 976,000 acres of land under 
Lake Michigan which was obtained un
der the same rule that applied to the 
coastal States, and to deny us the land 
we have within our 3-league boundary 
off the coast of the State of Texas. 

The Illinois Legislature, I am glad to 
say, agrees with the argument I have 
just made. It disagrees with the distin
guished Senator from Illinois. There 
wm be found in the record of the hear
ings a joint resolution passed by the Illi
nois Legislature, which interprets these 
cases exactly as I have 1nterpreted them 
for the Senate. The Illinois Legislature 
says: 

Whereas the Supreme Court of the United 
States, in the case of Illinois Centra, Railroad, 
Company v. State of lllinois (146 U. S. 387), 
held the Great L.akes to be "open seas" and 
that Illinois' ownership of that portion of 
Lake Michigan within its boundaries rested 
upon the same rule of law as "lands under 
tidewaters on the borders of the sea"; and 

Whereas state ownership of lands beneath 
the waters within the seaward boundaries of 
the State has been challen.ged and clouded 
by Federal officials in recent years, all of 
which constitu1les a threat against the State 
-of Illinois and its political subdivisions -and 
·grantees !n connection withlts ownership of 
the above-mentioned land. 

It goes on, aRd the Legislature of the 
State of Illinois resolves that Congress 
be petitioned to pass legislation at the 
earliest possible moment which will 
guarantee to the State of Illinois the con-
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tinued ownership of the lands beneath 
those waters. 

Mr. President, the reason why I have 
gone into all this history with reference 
to certain States-and all 48 States hav
ing navigable waters, and lands under 
them, with natural resources which are 
valuable-is that the lands flre being 
held under the same rule of law as that 
under which Texas, Louisiana, Florida, 
and all the other coastal States have held 
their ownersh ip all these years. They 
have done so in good faith under the 
same rule of law as was applied to the in
land States and the Great Lakes States. 
I simply wish to stress the point that if 
Congress does something for some of the 
S t ates with regard to submerged lands 
it should do the same thing for all the 
States. 

The Anderson bills, supported by the 
Senator from Illinois [Mr. DOUGLAS], are 
unfair to the 21 coastal States, because 
they give more lands to the inland States 
than are involved in the coastal belt. 
The only fair thing for Congress to do is 
to write a rule of law for the future ex
actly as we understood it to be in the 
past, with all the States owning all lands 
and natural resources beneath the nav
igable· waters within their boundaries, 
and not make fish of one and fowl of 
the other, because they all hold their 
lands under their navigable waters un~ 
der the same rule and in good faith. 

I now yield to the Senator from Illi
nois. 

Mr. DOUGLAS. First, I should like 
to ask a question dealing with the me
morial of the Illinois Legislature. Is it 
not a fact that all the legis1ature asked 
was that the title of Illinois to the sub
merged lands under the Great Lakes be 
confirmed? 

Mr. DANIEL. I believe the Senator is 
correct. 

The memorial says the Congress of 
the United States is petitioned to enact 
legislation at the earliest possible date 
which would confirm the State's owner
.ship and full rights in all lands------

. Mr. DOUGLAS. The Senator from 
Texas knows _perfectly well that the two 
Anderson bills, Senate bill 107 and Sen
ate bill 1252, provide precisely that. I 
.am supporting those bills, and I am, 
therefore, conforming to the wishes of 
the Legislature of Illinois and support
ing the long-established ruling of the 
Supreme Court on this precise point. 
That is the position of the junior Sena
tor from Minnesota IMr. HUMPHREY] 
and other Senators. 

Mr. DANIEL. That is exactly the 
J)Oint I am trying to malce. The junior 
Senator from Minnesota and the Sena
tor from Illinois will support the Ander
'Son bills, which will give nearly a mil
li-0n acres to the State of Illinois and a 
milUon and a half acres to the State of 
Minnesota, together with valuable min
erals under the lands, but they will not 
.support a resolution which will give the 
.same justice and equity to the State of 
Texas, the State of Louisiana, the State 
-of Florida, the Stat.e <>f Maryland, the 
State of Delaware, -and all the. other 
coastal stat.es. 
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Mr. JOHNSON of Texas. Mr. Presi

dent, will the Senator yield? 
Mr. DANIEL. I yield. 
Mr. JOHNSON of Texas. It appears 

that so long as proposed legislation does 
not give anything to the coastal States 
it is all right with the junior Senator 
from Minnesota and the senior Senator 
from Illinois. 

Mr. DANIEL. That seems to be the 
argument. 

Mr. LONG. Mr. President, will the 
Senator from Texas yield? 

Mr. DANIEL. I yield .. 
Mr. LONG. Possibly my able col

league is not taking the right approach 
in trying to persuade the Senator from 
Illinois to go along with him. 

A year ago the Senator from Illinois 
wanted to apply tolls on all inland wa
terways except on the Great Lakes. He 
finally agree<;! to amend his bill so tha t 
tolls would also apply on the Great 
Lakes. So I think that perhaps the Sen
ator from Texas should suggest to the 
Senator from Illinois that, if the Sena
tor from Texas is not successful in get
ting passed the bill which he is support
ing, perhaps the Senator from Illinois 
will then join us in putting all lands 
beneath navigable waters into one com
mon Federal pot rather than discrim
inate against coastal States. 

Mr. DANIEL. I made the suggestion 
earlier this afternoon that those who 
think the coastal States should be 
stripped of their lands so they could be 
put into a common pot should be willing 
to do the same with the lands of their 
own states which have been held to be 
under the high seas, and not hold on 
to those millions of .acres. If the rule 
is applied to the coastal States, it should 
also be applied to the Great Lakes 
States. Their land is just as valuable, 
and there is twice as much of it as there 
is in all the coastal State marginal belts 
put together. 

Mr. HUMPHREY. Mr. President, wm 
the Senator fr.om Texas yield? 

Mr. DANIEL. I yield . 
Mr. HUMPHREY. First, I want to ex

press my appreciation for the generous 
.sentiments of the Senator from Louisi
ana and the Senator from Texas. I ap
_precia,te their great concern for Minne
sota and Illinois. But would it not be 
a little more desirable, rather than say
ing we should make it a matter of equity, 
under their interpretation, to recognize 
that the Supreme court has ruled in 
both the cases referred to-

Mr. DANIEL. I yielded for a question, 
not for a speech. 

Mr. HUMPHREY. The Court has 
ruled in the case of Illinois Central 
:against Iilinois that the Great Lakes are 
inland seas and are, therefore, subject 
to the jurisdiction of the States border
ing on them. The Court has ruled in 
another case that they are marginal 
seas. 

My question is this: Is there any doubt 
in the Senator's mind that the Supreme 
Court, when it made .its respective rul
-ings, one in reference to inland seas and 
the other in reference to marginal seas, 
had all the facts before it pertaining to 
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all the things the Senator is now pre
senting to the Senate? 

Mr. DANIEL. There is no question 
in my mind but that the Court had those 
facts before it. I do not know where 
the Senator from Minnesota was when 
I first laid the foundation for my argu
ment on this point. 

Mr. HUMPHREY. I was present. 
Mr. DANIEL. Is the Senator going to 

ignore the Supreme Court when it rules 
against him, and stand up for it when 
it rules in favor of him? 

Mr. HUMPHREY. No. 
Mr. DANIEL. In the case of United 

States against Rodgers the Court stated 
that the Great Lakes possessed every 
essential characteristic of seas and that 
the character of these lakes as seas was 
recognized by the Court in the Chicago 
Lakefront case. 

The Senator from Minnesota knows 
what the Court held in the Illinois Cen
tral case. Later, did the Supreme Court 
in the Rodgers case say it held that the 
Great Lakes were inland waters and 
based its decision on that fact? No. It 
said in the Rodgers case, and I quote: 

The character of the lakes as seas was 
i-ecognized by this Court in the recent Chi
cago Lakefront case, where we said, "These 
la lces possess all the general characteristics 
of open seas • • •." 

• • • bodies of water of an extent which 
cannot be measured by the unaided vision 
r,nd which are navigable at all times, in all 
directions, and bordering on different nations 
or States or peoples, and find their outlet in 
the ocean as in the present case, are seas 
in fact, however they may be designated. 

That is the Supreme Court of the 
united States speaking. It does not say 
anything about inland waters or inland 
seas. 

There is nothing which the Senator 
from Minnesota can read into these deci
sions that would distinguish the theory 
of the Great Lakes decisions from the 
rule of law which applies to the marginal 
seas, the open seas, and the high seas, 
because the Court itself drew that kind 
oi an analogy, The Court did not say 
the Great Lakes are inland waters. It 
said that the same rule applied as applied 
under tidewaters-I am now reading 
from the court's decision-"under tide
waters on the borders of the sea." The 
marginal sea is all that the Court could 
have been referring to. 

So I say that if it is fair for the Great 
Lakes States to continue holding their 
immensely valuable property under the 
open seas or high seas or inland seas, 
however it may be desired to designate 
them, based upon the same rule of law 
under which the coastal states have held 
their land, then certainly it is fair for 
Congress to allow the 21 coastal states 
to hold an area less than half as great 
under the marginal seas within their 
respective boundaries. 

Mr. HUMPHREY. Mr. President, will 
the Senator yield? 

Mr. DANIEL. I yield. 
Mr. HUMPHREY. Is the Senator 

from Texas saying that the Supreme 
Court has ruled, in cases pertaining to 
the Great Lakes, that the resources and 
the land under the water are the prop-
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erty of the States? Is that what the 
Senator is saying? 

Mr. DANIEL. I am saying that the 
Court has said that lands under the 
Great Lakes are the property of the 
States. 

Mr. HUMPHREY. That is correct. 
Mr. DANIEL. That is based upon the 

same rule under which the States on 
the borders of the sea own their sub
merged lands. The Supreme Court has 
said that the lands are held by the same 
right in the one case as in the other. 

Now, subsequently the Supreme Court 
has said that coastal States do not own 
their lands on the borders of the sea, 
and therefore the rule applicable to my 
State and your State has been abrogated. 
I say it would be only fair that the Gov
ernment, if it is going to hold on to our 
lands, should prosecute a case against 
the Great Lakes States, because their 
submerged lands are held under the same 
rule. It would be grossly unfair and 
discriminatory for the F'ederal Govern
ment to take away our lands and not 
apply the new rule to the Great Lakes 
_States and take your lands. I do not 
want to see that done. I merely say 
that it would be unfair to take away our 
lands and at the same time allow the 
Great Lakes States to retain their lands, 
when both groups of States hold the 
lands under the same rule of law. 

I believe the fair procedure would be 
to have Congress say to the Great Lakes 
States and the coastal States, "You may 
continue to have the ownership you 
thought you had in good faith since the 
beginning of the Nation." 

Mr. HUMPHREY. The Senator then 
is stating that, under the ruling of the 
Court, lands under the Great Lakes are 
the property of the States. Is that his 
statement? 

Mr. DANIEL. Yes, subject to what 
has been done to the rule by the recent 
decisions of the Supreme Court. It 
seems to me that the decisions in the 
Texas, Louisiana, and California cases 
have destroyed the rule. I think the At
torney General of the United States 
could go into court and obtain the same 
kind of judgment against the Senator's 
State of Minnesota as was obtained 
against the State of Texas, if the At
torney General wou,ld be willing to try 
that procedure. The same rule of law 
has always applied. 

Mr. HUMPHREY. I do not contest the 
prophetic vision of the Senator from 
Texas, but I am considering the matter 
according to the way in which the Court 
ruled. The Court has ruled, insofar as 
inland waters or insofar as the Great 
Lakes are concerned, however the Sena
tor wishes to designate them-they are 
known on the map as the Great Lakes
that lands under those waters are the 
property of the States. Is that the case? 

Mr. DANIEL. The Supreme Court 
ruled that lands under all navigable wa
ters within all State boundaries are 
owned by the States, and up until the 
California tidelands decision, the Court 
had never limited its decisions to inland 
waters or to the Great Lakes-never. 

Mr. HUMPHREY. The Senator from 
Texas was a member of the Association 
of Attorneys General, was he not? 

Mr. DANIEL. The Senator is correct. 
Mr. HUMPHREY. Does the Senator 

recall that the Association of Attorneys 
General in its effort to muster support 
for the position now held by the Senator 
from Texas indicated to the respective 
States through their governors, attor
neys general, and other officials, that the 
Federal Government might attempt to 
take control of and claim property under 
the Great Lakes? 

Mr. DANIEL. I imagine the Senator's 
statement is correct, because officials 
from 47 States came to Congress and 
testified before its committees that they 
thought the proposed legislation was 
needed in order that State ownership of 
their submerged lands could be pro
tected. 

Mr. HUMPHREY. Yet is it not the 
basis of the Senator's argument this 
afternoon, in an effort to claim what he 
considers to be equity for the coastal 
States, that Congress should legislate to 
give to coastal States what the Senator 
says the Supreme Court has already defi
nitely stated belongs to inland States in 
the Great Lakes area? Is not that what 
the Senator is saying? 

Mr. DANIEL. No; I have stated my po
sition. If the Senator had been here 
since I began my argument, I believe he 
would have understood it fully. My po
sition is that for more than 150 years all 
the States have been held by the Su
preme Court to own all the lands beneath 
navigable waters, whether inland or sea
ward. All the States have been acting 
in good faith. Then the Court came 
along and said to the 21 coastal States, 
"You do I)ot own your land any more. 
The Federal Government can take it 
away." 

The question now before Congress is, 
Shall we ask Federal officials to see how 
far that doctrine applies? Shall we ask 
the Federal Government to sue the Great 
Lakes States and· perhaps take their 
lands; or sue the inland States and take 
their rivers and other waters? Or shall 
Congress, in the public interest and in all 
fairness to those who claim such lands 
in good faith, allow all States to con
tinue to own what was believed by all 
the courts to have been owned by the 
States for more than 150 years? That 
is the question before Congress. 

I simply say that the fair thing for 
Congress to do is to treat all States alike 
with respect to lands beneath navigable 
waters within their boundaries, because 
it would be most unfair to allow, for 
instance, the Great Lakes States to con
tinue to hold 38 million acres of land 
under the same rule of law that coastal 
States have been holding their 17 million 
acres of land, and then take away the 
17 million acres owned by the 21 coastal 
States. They should be treated alike. 

Mr. HUMPHREY and Mr. PASTORE 
addressed the Chair. 

The PRESIDING OFFICER (Mr. BUSH 
in the chair) . Does the Senator from 
Texas yield; and if so, to whom? 



Mr. DANIEL. I yield first to the sen
ator from Minnesota. 

Mr. HUMPHREY. The Senator from 
Texas is delivering a splendid address to 
the Senate. I regret that I was not in 
the Chamber to hear all of the Senator's 
remarks, but I may say that much of the 
argument has been reviewed, and rthink 
I am familiar with the general phases 
of it. 

I have asked the Senator one or two 
very simple questions. I asked, first, Is 
it the argument of the Senator from 
Texas that, insofar as the Great Lakes 
and the States bordering on the Great 
Lakes are concerned, the Supreme Court 
has held, up until this day, April 8, 1953, 
that the resources and land beneath the 
waters of the Great Lakes are the prop-

. erty of the States? That is a simple 
question and can be answered yes or no, 
if I may make that suggestion to the 
Senator. 

Mr. DANIEL. I will answer the ques
tion but I shall explain my answer. The 
answer is "Yes." The Supreme Court in 
early decisions has held that the Great 
Lakes States own the lands beneath the 
Great Lakes within their boundaries; 
but under the same rule of law, the Court 
said, by which the coastal States own 
lands within their seaward boundaries. 
More recently these decisions have been 
overruled. Therefore, I say to the dis
tinguished Senator from Minnesota 
that since his State holds under the same 
rule of law by which we held our land, 
your claim today is no stronger than 
ours. The Supreme Court has destroyed 
the rule under which title to land be
neath the Great Lakes was given to the 
Great Lakes States. The Senator's 
State is in the same boat with Texas 
and Louisiana, but he does not seem to 
know it yet. 

Mr. HUMPHREY. I thank the Sen
ator from Texas for his incisive remark. 
I think he is trying to play both sides 
of the street. He says, on the one hand, 
that the States bordering the Great 
Lakes have ownership. On the other 
hand, in order to win support for his 
claim of ownership, he says that the 
Great Lakes States may not have owner
ship. I am beginning to think there is 
a third hand being shown. The Sen
ator says that the Great Lakes States 
hold title to the land beneath the Great 
Lakes based on the same rule of law 
that applies to land beneath tidewaters 
and inland bays. 

Mr. DANIEL. This is becoming a 
pretty long question. 

Mr. HUMPHREY. The latter part of 
it is very simple. Does the rule of law 
which applies to the coastal States, so 
far as that rule of law refers back to the 
Great Lakes decisions, apply to the tide
waters, the inlets, and the bays, rather 
than what are known as the open and 
marginal seas? 

Mr. DANIEL. No. 
Mr. HUMPHREY. Will the Senator 

read the decision of the Court again? 
Mr. DANIEL. The Senator from 

Texas will be glad to read the decision 
again. The question has been asked, In 
writing the decision did the Court mean 
all tidewaters, or did the Court mean 
only land under inland waters? 
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Mr. HUMPHREY. We are talking 

about the land under the tidewaters. 
What does the word "tidewaters" mean? 
The word "tidewaters" refers to the ebb 
and flow of the tide, between low and 
high tide. -

Mr. DANIEL. Technically, tidelands 
are only the beaches, •from low tide to 
high tide. 

Mr. HUMPHREY. That is correct. 
Mr. DANIEL. The Senator from 

Minnesota now asks me about the 
meaning of "tidewaters.'.' Is that cor
rect? 

Mr. HUMPHREY. I want the Sena
tor to quote the language of the Court 
again. 

Mr. DANIEL. I will quote the lan
guage of the Court again. Then I shall 
quote the language of the Supreme 
Court as to what it meant by tidewaters . 
on the borders of the sea. 

Mr. HUMPHREY. I shall await the 
answer. 

Mr. DANI-EL. This is what the 
Supreme Court said. in the Illinois Cen
tral case about the ownership of the 
Great Lakes States in their lands. Af
ter calling the Great Lakes open seas 
and saying that they had the same 
characteristics as the Atlantic and the 
Pacific, the Court said: 

We hold, therefore, that the same doc
t:·ine as to the dominion and sovereignty 
over and ownership of lands under the 
navigable waters of the Great Lakes applies, 
which obtains at the common law as to 
dominion and sovereignty over and owner
ship of lands under tidewaters on the bor
ders of the sea-

Not inland tidewaters, but "tidewaters 
on the borders of the sea"-
and that the lands are heJd by the same 
right in the one case as in the other. 

Is it not a simple statement that the 
same rule of law applies to the marginal 
seas of the coastal States as applies to 
the Great Lakes? 

Mr. PASTORE. Mr. President, will 
the Senator yield for a question? 

Mr. LONG. Mr. President, will the 
Senator yield? 

Mr. DANIEL. I should like to com
plete my discussion of the tidewater 
question. I thought the Senator from 
Minnesota wanted to know what "tide
waters" meant. 

Mr. HUMPHREY. That is correct. 
Mr. DANIEL. I read now from the Su

preme Court decision in the case of Man
chester against Massachusetts. It will 
be seen that the waters within the 3-mile 
belt, or whatever belt is used, are tide
waters. As a matter of fact, a distin
guished author-an American, I be
lieve-named "Angell" wrote a book in 
1826 called Tide Waters. I got that book 
out the other day because I had heard 
that the Senator from Minnesota wanted 
to know what was meant by "tidewaters." 
The entire book relates to lands below 
low tide, in the marginal belt. . Angell 
himself says that the only complete work 
previous to his book on this subject was 
Lord Hale's De Jure Maris, or The Law 
of the Sea. 

The Supreme Court said, with relation 
to the Great Lakes, that tidewaters are 
waters which are moved by the tide, or 
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affected by the tide. They cover all the 
salt waters along the borders of the sea 
within the marginal belt. The Supreme 
Court said in Manchester against Massa
chusetts, on that very point, referring 
to the tidewaters in the 3-mile belt: 

We think it must be regarded as estab
lished that, as between nations, the mini
mum limit of territorial jurisdiction of a 
nation over tidewaters is a marine league 
from its coast. 

I do not know how any clearer answer 
could be given by the Supreme Court of 
the United States as to what is meant 
by "tidewaters on the borders of the sea" 
than this one, which defines the terri
torial jurisdiction of a nation over tide
waters as a marine league from its coast, 
or 3 miles. 

The same case holds that Massachu
setts, since the Revolution, has the same 
rights as the King had before the Revo
lution, to the lands, the fish, and the 
waters within the area underneath those 
tidewaters on the borders of the sea 
within the I-league belt, or 3-mile belt of 
Massachusetts. 

I will say to the distinguished Senator 
from Minnesota that his State has no 
better title to the lands under the 1,400,-
000 acres of Great Lakes within the 
boundaries of his State than the 21 
coastal States have to their marginal 
belts on the borders of the sea, because 
the title of his State rests on the same 
theory of law, and on decisions which 
the Supreme Court has now overruled. 
If it is fair for the Great Lakes States 
to continue to hold their lands, it is only 
fair for the coastal States to continue 
to hold the same type of property. 

Mr. HUMPHREY. Mr. President, will 
the Senator yield for a final question? 

Mr. LONG. Mr. President--
Mr. DANIEL. I yield to the Senator 

from Louisiana. 
Mr. LONG. The Senator has made 

the statement that the courts have held 
that the Great Lakes belong to the 
States. However, I do not believe he 
will find that the Supreme Court has 
ever held that Lake Superior belongs 
to the State of Minnesota, for exam
ple. I believe he will find that he must 
rely upon a case .involving Lake Mich
igan, which does not involve an inter
national boundary. 

Mr. HUMPHREY. Does not involve 
what? 

Mr. LONG. The case related to Lake 
Michigan, which, so far as I know, has 
no international boundary in it. Lake 
Superior has an international boundary 
in it, and in that respect is much more 
susceptible to the threat of the Federal 
Government seizing it. The opportunity 
to make a distinction between the Great 
Lakes and the other inland waters has 
been pointed out by Mr. Philip Perlman 
based upon the fact that an international 
boundary runs through all the Great 
Lakes except Lake Michigan. 

If the Senator is relying upon rea
soning by analogy that because Illi
nois owns the bed of Lake Michigan the 
State of Minnesota would own the bed of 
Lake Superior, I point out to him that 
the Court said in Martin against Wad
dell that the States own all the waters 
within their boundaries, and therefore 
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the State of New Jersey owned the bed 
of Raritan Bay. Later, when the Court 
had an opportunity to say, "We have 
just decided a case involving Raritan 
Bay, in which we said the States owned 
the lands beneath all their waters," it 
said in effect, "Oh, no. We have a case 
involving waters outside the bay, a;nd we 
prefer to lay down a different rule to 
apply to waters outside inland waters 
within State boundaries." 

So the Court laid down a different 
rule. 

If the Senator wishes to rely upon 
the 52 Supreme Court decisions, I be
Heve he will find that there is different 
thinking on the Court today, in many re
spects, than there was when those 52 
decisions were handed down. Because 
there is different thinking, the Court is 
being aslrnd to reverse some of its pre
vious decisions. 

There was a long line of cases involv
ing the so-called separate-but-equal doc
trine, holding that a State could pro
vide one school building for white chil
dren and another for children of another 
race. That doctrine was laid down time 
after time. Some people disagreed with 
i.t, and the Court is now being asked to 
overrule a long line of decisions. I am 
curious to know whether the senator 
from Minnesota would like to have the 
Court overrule that long line of deci
sions. 

Mr. DANIEL. I think I can answer 
that question for the Senator from Min
nesota, but I should like to get along 
with my presentation. 

Mr. HUMPHREY. Mr. President, will 
the Senator yield for a final question? 

Mr. DANIEL. I yield to the s~nator 
from :Minnesota for a question. 

Mr. HUMPHREY. Since we are dis
cussing the Court, I remind my able, 
distinguished, and beloved friend from 
Louisiana [Mr. LONG], that in the case 
of Massachusetts against New York, 
which involved Lake Ontario, which has 
an international boundary, the Court 
ruled that the Illinois Central case rule 
applied to that case. In the Illinois Cen
tral case the Court also talked about 
these lakes. It did not talk merely 
about Lake Michigan. 

I now get down to the final question. 
In cases between the States and the Fed
eral Government, the Constitution, I be
lieve, provides that the Supreme Court 
may be the court of original jurisdi<:tion. 
In other words, such a case may go di
rectly to the Supreme Court. There was 
a real purpose in that provision, as I 
understand from the proceedings of the 
Constitutional Convention. It was a way 
to protect what we can the Federal sys
tem, and the respective rights of the 
States and the Federal Government. 

Is it not true that the court decisions 
in the cases involving inland waters, in 
cases involving the Great Lakes, which 
are considered a part of the inland 
waters, and the court decisions involving 
the coastal States with respect to the 
,submerged lands in the open seas, have 
.all been handed down by the Supreme 
Court, and that the rule -of law in each 
ease has been applied back to other cases 
which the Supreme Court has decided, 
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and that in each and everyone of those 
decisions the Court has held that where 
the open seas are involved on the coasts 
of the United States, the submerged 
lands belong to the Federal Government, 
and that in the inland waters, bays, in
lets, and Great Lakes, the submerged 
lands belong to the States? Is not that 
the rule of the Court, as of 1953? 

Mr. DANIEL. That may be the rule of 
the Court as of 1953--

Mr. HUMPHREY. But----
Mr. DANIEL. Just a moment. The 

Senator, in his remarks, has made ref
erence to all the court decisions of the 
past relating to lands beneath navigable 
waters. What the Senator has stated is 
not true as to all the decisions of the 
past. For over a hundred years, in 52 
separate decisions, the Supreme Court of 
the United States wrote the rule as to 
State ownership of lands beneath navi
gable waters broad enough to cover all 
navigable waters, both inland and sea
ward. Not one case can the Senator find 
in which the Supreme Court limited the 
rule to inland waters. The present Su
preme Court, in the California decision, 
conceded that. I am sure the Senator 
from Minnesota is familiar with Zustice 
Black's statement. 

Mr. HUMPHREY. Yes; I am familiar 
with that. 

Mr. DANIEL. He said that many 
times the Court had stated the rule broad 
enough to indicate that it believed that 
the States own all lands beneath the 
navigable waters within their boundaries, 
whether inland or seaward. If the rule 
was stated well enough to make the 
former courts believe the States owned 
the lands both inland and seaward, it 
certainly must have been stated well 
enoug0h to make the States believe they 
were in good faith in claiming the prop
erty. 

Mr. President, to show exactly how 
specific the courts have been in stating 
this rule in the past, and what outstand
ing justices have stated the rule, I wish 
to quote from at least one decision. I 
know the Senator from Minnesota has 
a high regard .for Justice Oliver Wendell 
Holmes. 

Mr. HUMPHREY. Indeed I have. 
Mr. DANIEL. Let me read a sentence 

from an opinion concurred in by Justice 
Holmes while he was on the Supreme 
Court of Massachusetts, in which he fol
lows a former decision of the Massa
chusetts court relating to lands withia 
the marginal belt 1 mile from shore. 
This was in Massachusetts v. Manchester 
'<152 Mass. 230 0890)), opinion by Jus
tice Field, concurred · in by Justice 
Holmes, as follows: 

There is no ·belt of land under the sea 
adjacent to the coast which is property of 
the United States and not property of tl1e 
States. 

It would s.eem to me that is pretty plain · 
English; and how anyone can stand on 
the Senate floor and say that the Su
preme Court Justices have not written 
the law broad enough to cover the mar
ginal belt of the coastal States, when 
they thems_elves in their own States claim 
their submerged lands under that same 
-rule of law, is beyond me. 

Mr. President, I am glau to say that 
the Legislature of Minnesota in past 
years, and the Governor in past 
years--

Mr. HUMPHREY. In past _years; yes. 
Mr. DANIEL. And the attorney gen

eral of Minnesota this year, have in
formea our committee that they think 
that the legislation now proposed is es
sential to enable the State of Minnesota 
to continue to enjoy ownership of its 
1,400,000 acres of land beneath the Great 
Lakes. . 

Mr. HUMPHREY. Will the Senator 
yield so that we may correct the RECORD? 

Mr. DANIEL. I am glad that someone 
from Minnesota agrees, and sees the 
danger that is impending, as does the 
Governor and attorney general and 
senior Senator from Minnesota [Mr. 
THYEJ , and as officials from all the 
States except one happen to see it. 

Mr. HUMPHREY. Mr. President, the 
Legislature of the State of Minnesota 
never discussed this issue until this year. 
This year the House of Representatives 
of the Legislature of the State of Minne
sota had an open debate on the very sub
ject matter we are now discussing, and 
by a vote of 2 to 1 the House of Repre
sentatives of the Legislature of the State 
of Minnesota asked that the submerged 
lands be maintained under Federal own
ership and control, the Governor not~ 
withstanding, He, by the way, has not 
dared make a public statement on this 
issue in the State of Minnesota, in spite 
of all the talk about the Great Lakes and 
the confusion which it has been attempt
ed to bring into the debate. 

Mr. DANIEL. Mr. President, may I 
have unanimous consent to reverse the 
usual order and ask the Senator from 
Minnesota a question without losing the 
floor? . 

Mr. HUMPHREY. I shall be glad to 
have the Senator do so. 

The PRESIDING OFFICER. Without 
objection, the Senator from Texas may 
ask the question. 

Mr. DANIEL. The Senate of the State 
Legislature of Minnesota has not acted 
on the matter, has it? 

Mr. HUMPHREY. The house of rep
resentatives, the people's body, where the 
people are well represented, has acted. 

Mr. DANIEL. Will the Senator an
swer my question? Has the State senate 
acted on the resolution? 

Mr. HUMPHREY. The senate has not. 
Mr. DANIEL. In the resolution passed 

by the House of the Legislature of 
Minnesota, in which they said they 
wanted the Federal Government to hold 
on to the submerged lands of the coastal 
States, to be divided up among all the 
people, did they offer to put in the 
1,400,000 acres of submerged lands of 
Minnesota in the common .Pot to be 
shared by all the people? 

Mr. HUMPHREY. The Legislature of 
the State of Minnesota merely asked that 
the Congress of the United States abide 
by the decisions of the Supreme Court, 
-and when they asked that, they took 
into consideration the decisions concern
ing the Great Lakes which mY dear 
friend from Texas .has explained with 
greater eloquence than any court could 



employ. They also asked that the deci
sion with respect to the submerged lands 
along the coasts of Alabama, Louisiana, 
and Texas be sustained. In other words, 
the legislature believes the Court to be 
an honorable institution, that it is not 
engaged in forensics or debate, but in 
decision rendering on the basis of facts. 
I applaud the house of representatives 
of the legislature of my State for their 
judicious action. 

Mr. DANIEL. Mr. President, if the 
Senator from Minnesota is correct in his 
statement, it would seem that the house 
of representatives in Minnesota ap
proved the 3 most recent decisions, 
which do not happen to be against his 
State, and disapproved the 52 previous 
opinions, under which we hold our lands 
in the coastal States, apd under which 
Minnesota now holds its submerged 
land. If the same thing happens to the 
Senator's state that has happened to 
Texas, there will not be any land under 
the Great Lakes left under the control 
of his State, but the Federal Government 
will own all the submerged lands. 

Mr. LONG. Mr. President, will the 
Senator from Texas yield? 

Mr. DANIEL. I yield to the Senator 
from Louisiana. 

Mr. LONG. Does the· Senator from 
Texas know whether or not the resolu
tion passed by the House of the Legisla
ture of Minnesota urged that the Con
gress pass the Anderson bill? 

Mr. HUMPHREY. I shall be glad to 
give the information to the Senator. 

Mr. DANIEL. Mr. President, I must 
hasten on. 

Mr. HUMPHREY. I know the Senator 
from Texas wants a full discussion. By 
the way, his discussion is a brilliant con
tribution to the debate. 

Mr. DANIEL. I thank the t;,enator. 
Mr. HUMPHREY. The Senator from 

Texas has almost persuaded me, consid
ering the evidence with which he has 
had to work. His argument has been 
remarkable; and I say that in all seri
ousness. 

Mr. DANIEL. I thank the Senator; 
and now I am ready for the next blow. 
[Laughter.] 

Mr. HUMPHREY. We are indeed de
bating with the experts. The Senator 
from Texas knows his facts and knows 
them well, and I shall yield to him when 
I ha-Ve the floor, but I shall not be so 
technical as he is, as I shall discuss the 
matter from a layman's standpoint. 

The house of representatives of the 
legislature of my State did take into 
consideration the decisions pertaining to 
our Great Lakes, aJso the argument that 
the lands might come under Federal 
jurisdiction. After due consideration 
they arrived at the resolution which they 
passed, and I shall present it to the Sen
ator so that he can study it and make 
his comments. 

Mr. DANIEL. I thank the Senator. 
Mr. HUMPHREY. I am grateful to 

the Senator from Texas. 
Mr. DANIEL. Mr. President, I wish 

to conclude as soon as possible. I have 
two or three short arguments I should 
like to complete this afternoon, and 
leave the floor, in not more than an 
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hour, so that another speech may fol
low on the same subject. I understand 
a Senator on the opposition is to speak 
this afternoon, so I should like to hasten 
my remarks. 

Mr. President, I am sure the exchange 
between the Senator from Minnesota and 
the junior Senator from Texas sums up 
as well as anything could the points I 
have been trying to make in the Senate 
this afternoon. Briefly summarized, 
they are as follows: 

All our States, all 48, have natural re
sources, valuable lands, under navigable 
waters. The States have all held them 
for over 100 years, under the same rule of 
law, and the only fair thing to do for 
the future is to leave the law as it has 
been, and not give the Great Lakes 
States their valuable lands and take 
away our smaller area of land beneath 
the marginal sea. Since we have held 
the. lands under the same rule, it would 
be discrimination if a different rule were 
applied to the coastal States without 
even testing the claims of the Federal 
Government as to the Great Lakes 
States. 

Especially is that true when we see 
what the Governor of Minnesota wrote 
to our committee as to the need of legis
lation such as that now proposed, and as 
to the valuable land under the Great 
Lakes within the State of Minnesota. 
He said that under those lands were 
copper, nickel, cobalt, gold, and other 
precious minerals. 

I believe the Senator from Minnesota 
was not in the Chamber when I made 
the statement earlier this afternoon 
that the Governor of Minnesota said to 
the committee: 

To date about $2 million- has been col
lected by the State in royalties covering iron 
ore removed from submerged lands. 

I stated that that was more royalty 
than we in Texas have received on oil 
from the submerged lands within our 
boundaries. 

Mr. HUMPHREY. Mr. President, will 
the Senator from Texas yield? 

Mr. DANIEL. I yield. 
Mr. HUMPHREY. What governor 

was that? 
Mr. DANIEL. The Governor of Min

nesota. 
Mr. HUMPHREY. What lakes was he 

talking about, in saying that $2 million 
in royalties had been received from the 
lands under them? I live in Minnesota, 
and I never heard of any of the Great 
Lakes that has beneath it any iron ore 
from which we ever received any royal
ties. 

Mr. DANIEL. I am quoting from the 
report of the Governor of Minnesota, as 
given to the Senate Committee on In
terior and Insular Affairs. In the re,;, 
port he says : 

Please note that to date about $2 million 
has been collected by the State in royalties 
covering iron ore removed from submerged 
lands. 

Mr. HUMPHREY. If he means from 
under Pike Lake, up in the woods-a lake 
across which a person can almost 
reach-I agree. But certainly he was 
not talking about Lake Superior. 
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Mr. DANIEL. Mr. President, I yield 

only for a question, not for an argu
ment. If the Senator from Minnesota 
wishes to discuss this matter further, he 
can do so later on his own time. 

GOOD FAITH OF COASTAL STATES 

The coastal States have been in com
plete good faith in their possession and 
ownership of the seabed within their his
toric boundaries for more than 100 years. 

This was admitted by the Supreme 
Court in the California case. It said the 
previous courts "many times" had indi
cated that they "believed that the States 
owned soils under navigable waters with
in their territorial jurisdiction, whether 
inland or not." 

That the coastal States have possessed 
and developed these submerged lands in 
good faith was also admitted at the re
cent ·committee hearings by former So
licitor General Perlman. The question 
and answer-page 694-speak for them
selves: 

Senator DANIEL. I would like to ask the 
Solicitor General if he does not agree that, 
prior to the [Federal) assertions made in 
1937 for the first time, the States were in 
good faith, those of us who did claim to own 
these lands? 

Mr. PERLMAN. Yes, Senator, I do. I have 
to do that because I recall that prior to that 
time the Secretary of the Interior himself 
said that he thought the States had title. 

This record of our hearings on Senate 
Joint Resolution 13 is full of instances 
in which Federal officials acknowledged 
State titles to their marginal sea lands 
over a period of 100 years. Many of 
them were instances in which the Fed
eral Government purchased or obtained 
grants from the States to lands below 
low tide for lighthouses, jetties, and 
other improvements. 

The Senator from Florida [Mr. HoL
LAND] has already mentioned a long list 
of such particular instances in which 
the Federal Government purchased, if 
you please, submerged lands beyond the 
low-tide mark-purchased them from 
the States for use for Federal purposes. 

NOT A GIFT 

Under such circumstances, Mr. Presi
dent, restoration of these lands to the 
States will not be a gift. One does not 
give away something he never had. 
Until recently the Federal Government 
never thought it owned these lands, and 
even until now it has never possessed or 
used them. The lands are still in the 
possession of the States, awaiting action 
by Congress on the final question of 
future ownership. The passage of the 
pending proposed legislation will simply 
permit the States to keep what they have 
always had since the foundation of the 
Union. It will be an act of justice and 
equity-the same type of equity that 
would be applied by a court if one family 
had possessed a tract of land in good 
faith for over 100 years and another tried 
to take it away on some newly discovered 
theory of law. 

The Supreme Court said it could not 
apply such rules of equity when the 
the United States is involved. 

Of course, Mr. President, in land suits 
between individuals, the lower courts do 
apply such rules of equity. If for 100 
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years no claim to a certain piece of land 
has been made by a family, the courts 
do not permit a member of that family 
thereafter, by instituting suit, to obtain 
the land, thus taking it away from a 
family that had claimed it and developed 
it in good faith for 100 years or more. 
The Supreme Court said it could not 
apply that rule of equity as against the 
United States, but the Court clearly said 
that Congress has the power to do so. 
Tha t is precisely what this proposed leg
islation would do. It would apply the 
m oral equity that the Court felt itself 
without authority to apply. It would 
write the law for the the future as all 
Supreme Courts and Federal and State 
officials believed it to be in the past. 

This proposed legislation would treat 
all the States alilrn, both inland and sea
ward, by continuing in effect one rule 
of State ownership, applicable to all 
lands beneath navigable waters within 
State boundaries. 

TEXAS' SPECIAL .TITLE 

Mr. President, at this time I should 
like to refer to my last point, namely, 
the special title under which Texas 
claims its submerged lands, and under 
which it has owned and <ieveloped them 
since Texas entered the Union, and even 
before then, when Texas was an inde
pendent nation. 

In addition to the previously long
recognized rule applicable to all thB 
States, Texas has a special claim to the 
submerged lands within its historic 
3-league~seaward boundary, and that 
claim should be recognized and defended 
by this Congress and by every Federal 
official who has the slightest regard for 
a solemn agreement between two inde
pendent nations. 

Texas was a republic for nearly 10 
years before it became a State. The 
First Congress of the Texas Republic on 
December 19, 1836, fixed the boundaries 
of the new nation. The boundary in the 
Gulf of Mexico was set at 3 leagues from 
shore, in the following words: 

Beginning at the mouth of the Sabine 
River, and running west along the Gulf of 
Mexico 3 leagues from land, to the mouth of 
the Rio Grande. (Laws of the Republic of 
Texas (1836), I, 133.) 

Then the inland boundaries were 
stated. 

Title to the land and minerals within 
these boundaries was won from Mexico 
by conquest, a conquest which was 
forced upon the Texans in order to pro
tect their lives and 1iberties from the 
dictatorship and oppression of the Mexi
can President, General Santa Ana. As 
.said by President Andrew Jackson: 

Tb.e title of Texas to the territory she 
claims Is identified with her independence. 

TEXAS BOUNDARY RECOGNIZED 

The records indicate that copies of the 
Texas Boundary Act were sent to the 
major nations of the world before they 
recognized Texas as an independent re
_public. At least we a.re sure from the 
congressional records that Senator 
Walker, of Mississippi, placed the United 
States Senate on notice of the bound
aries both before adoption of the reso
lution recognizing Texas' independence 
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and before adoption of the resolution of 
annexation-CONGRESSIONAL GLOBE, 1st 
session, 28th Congress, Appendix, pages 
548, 550. 

Mr. President, I can refer to numer
ous instances in which the United States 
Government has recognized the Texas 
3-1.eague boundary. 

In the first place, after Texas entered 
the Union, the United States Govern
ment, following the Mexican War, en
tered into a treaty. The entrance of 
Texas into the Union caused the war 
with Mexico. The United States won 
that war, and thereafter, in 1848, the 
Treaty of Guadalupe Hidalgo was en
tered into. The 3-league gulfward 
boundary of Texas was recognized by the 
United States and Mexico in the Treaty 
of Guadalupe Hidalgo, July 4, 1848, 
which significantly provides: 

The boundary line between the two Re
publics shall commence in the Gulf of Mex
ico, 3 leagues from land, opposite the mouth 
of the Rio Grande, otherwise called Rio Bravo 
d el Norte (9 Sta t. 922) . 

Of course, that war was fought because 
of the dispute over the boundary, namely, 
whether, in connection with the bound
ary, the line claimed by Texas should be 
followed or the line claimed by Mexico. 
I believe I can summarize this boundary 
arg11ment, and not go into it in detail 
unless questions are asked by my col
leagues, by referring the Members of the 
Senate to the Treaty of Guadalupe Hi
dalgo, which specifically followed the 
Texas 3-league boundary. 

Later by the Gadsden Treaty, signed 
in 1853, such 1imits of the State were 
further confirmed-Tenth United States 
Statutes at Large, page 1031-and still 
later in 1911 they were actually sur
veyed by the International Boundary 
Commission. A map published by the 
State Department showing this bound
ary in the gulf is printed -0pposite page 
411 of the transcript of the committee 
hearings now on Senators' desks. 

For instance, Mr. President, in 1911, 
according to State Department records, 
the International Boundary Commission 
ran the 3-league boundary between 
Texas and Mexico out into the Gulf of 
Mexico. If Senators who wish to do so 
will examine the map shown opposite 
page 411 in the committee hearings, they 
will find folded there in the hearings a 
map which was printed in two sections 
by the State Department. The map has 
been redaced in size, but there S-enators 
will see the boundary in the Rio Grande 
between the United States and Mexico, 
and then out into the Gulf of Mexico . 
On sheet No. 30, the Senators will see a 
red line going out into the Gulf of Mex
ico 1 marine league, as marked about the 
middle of sheet No. 30. At that point on 
the sheet Senators will see the following 
words: 

International boundary begins 8 leagues 
:from land-

Not 3 miles, but 3 leagues
and ·opposlte the mouth of the Rio Grande. 

And to the right of that line Senators 
will see that the 3-league point is stated 
to be a certain number of meters be-

yond the edge of this sheet. The depth 
of water there is shown to be 27..3 meters. 
I think there @,ll be no doubt that the 
boundary of Texas has been recognized 
as being three leagues from shore ever 
since Texas entered the Union; and the 
boundary of Texas will remain there un
der the pending measure. Similarly, I 
think there is no question that title to 
the lands out to that 3-league boundary 
should be confirmed to Texas, beca use 
the 3-league boundary was the one which 
existed at the time when Texas entered 
the Union. 

Mr. HILL. Mr. President, will the Sen
ator from Texas yield for a -question? 

Mr. DANIEL . . I yield. 
Mr. HILL. Is it not a fact that in 

1838 there was negotiated between the 
Republic of the United States of America 
and the Republic of Texas a convention 
under which a boundary commission was 
created to fix the boundary between the 
United States and Texas, and that that 
boundary did not extend seaward 3 
leagues? 

Mr. DANIEL. No; that is not correct. 
The Senator from Alabama is partially 
correct. Let me explain what happened 
in 1838. I am now reading from Treaties 
and Other International Acts of the 
United States of America,. published by 
the State Department, volume 4, page 
-85. The Senator will find there a com
plete history of the boundary agreement 
between the United States and Texas, in 
1838, and of the manner of running of 
the boundary. The Senator will find 
printed on page 136 of these proceedings, 
issued by the State Department, the 
complete boundary of Texas, set forth 
exactly as the boundary was submitted 
to those who were to run it in 1838, and 
it goes 3 leagues out into the gulf. They 
did not want to actually mark the entire 
boundary between Texas and the United 
States. That was not at all the pur
-pose. The purpose was to run only that 
portion of the boundary from the mouth 
'()f the Sabine River up to a certain lati
tude. If there is any doubt about that, 
I will read from page 141 of the State 
Department proceedings relative to that 
particular boundary, wherein it is stated: 

And it is to be particularly observed, more• 
over, that this convention provided for the 
immediate demarcation of only a portion 
of the boundary between the United States 
and the Republic of Texas, namely , that 
which extends from the mouth of the Sa
bine, where that rlver enters the Gulf of 
Mexico, to the Red River, a distance of less 
than 300 miles 

Only a small segment of the boundary 
was run. They did not run that part of 
the boundary which extends south out 
into the gulf 3 leagues; they <iid not run 
that part of the boundary which extends 
north above the Red River. They ran 
only a segment of 300 miles, which did 
not involve our seaward boundary at all. 

Mr. HILL. That is the proposition, ex
actly. The Sabine River goes into the 
gulf, does it not? 

M-r. DANIEL. That is correct. 
Mr. HILL. The boundary starts at the 

mouth of the Sabine River. They were 
running that boundary for approximate
ly 360 miles; but they made no claim at 



all regarding 3 leagues out into the gulf. 
I may say to my good friend from Texas 
that I have a map here, and I shall be 
glad to let him examine it. 

Mr. DANIEL. I cannot let the Sena
tor's statement remain unchallenged in 
the record that Texas made no claim 
whatever about the 3 leagues into the 
gulf. I must read into the record at 
this point the boundaries which were 
claimed by the Republic of Texas in 1838, 
in the official instructions submitted by 
the Government of Texas through its 
secretary of state. I shall quote from a 
State Department book, volume 4, of Mil
ler's Treaties, page 136. Here is a de
scription of the boundaries which were 
being considered: 

The present boundaries of Texas as fixed by 
an act of Congress are as follows, viz, Be
ginning a t the mouth of the Sabine River and 
running west along the Gulf of Mexico 3 
leagues from land to the mouth of the Rio 
Grande--

Mr. HILL. Mr. President, will the Sen
ator yield? 

Mr. DANIEL. I will yield in a mo
ment . Let me finish this. Th is is taken 
from Miller's own writing. He goes on 
to say: 

That description of the boundaries of Texas 
was taken almost literally from the Texan 
Act of December 19, 1836, to define the 
boundaries of the Republic of Texas, which 
contained the following provisions (Laws of 
the Republic of Texas, I, 133-134) : 

"That from and after passage of this act 
the civil and political jurisdiction of this Re
public be, and is hereby declared to extend 
to the following boundaries, to wit: begin
ning at the mouth of the Sabine River, and 
running west along the Gulf of Mexico 3 
leagues from land, to the mouth of the Rio 
Grande." 

Mr. President, so that the record may 
be clear, let me say that I am reading 
from the 1838 Boundary Convention 
Proceedings, reported by the State De
partment, about which the Senator from 
Alabama is inquiring, and, though I can
not read all of the proceedings, all that 
any Senator needs is to read the pro
ceedings, and he will see that only a seg
ment of the boundary between Texas and 
the United States was intended to be run 
at the time. Only one segment of it·was 
in dispute. The boundary out in the gulf 
and north of Red River was not in dis
pute. Here is the State Department rec
ord saying that that was all, and that 
only a portion of the boundary between 
the United States and the Republic of 
Texas was to be run by the commis
sioners "that which extends from the 
mouth of the Sabine, where that river 
enters the Gulf of Mexico, to the Red 
River." 

Mr. HILL rose. 
Mr. DANIEL. Does the Senator have 

another question? 
Mr. ·HILL. Is it the contention of the 

Senator that this boundary was only to 
be a part of the boundary between Texas 
and the United States? 

Mr. DANIEL. That is exactly what 
the State Department's records show, and 
· that is all they _ran. They did not run 
the boundary between Texas and the 
United States out in the gulf, or north 
of the Red River. There marked only 
300 miles of a boundary that extends at 
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least twice that far between the United 
States and the then Republic of Texas. 

Mr. HILL. · Mr. President, will the 
Senator yield? 

Mr. DANIEL. I yield for another 
question. 

Mr. HILL. The Senator has been 
speaking of the boundary extending out 
10½ miles into the gulf. 

Mr. DANIEL. Three leagues; that is 
9 marine miles, or 10½ statute or road 
miles. 

Mr. HILL. Is it not true, however, 
that for several years the Legislature of 
the State of Texas sought to extend its 
boundary seaward approximately 140 
miles? 

Mr. DANIEL. Several years ago the 
Legislature of Texas sought to extend its 
boundary to the edge of the Continental 
Shelf. I believe no limits were men
tioned at that time. 

Mr. HILL. That would be roughly a 
distance of 140 or 150 miles, would it not? 

Mr. DANIEL. In the very farthest 
and most extreme places, it might run 
that far. But let me say to the Senator 
from Alabama I hope the Senator does 
not mean to imply that the pending 
joint resolution covers any land beyond 
the 3-league boundary, so far as Texas 
is concerned. It certainly does not. 

Mr. HILL. I appreciate that fact. 
Mr. DANIEL. This measure is lim

ited to lands within the boundaries of 
the State of Texas as they existed at the 
time Texas entered the Union, which, 
very clearly, from the records of the 
United States State Department itself, 
was 3 leagues from shore. 

Mr. HILL. Do I correctly understand 
that the Senator from Texas has no wish 
and no desire in any way to make any 
claim on behalf of Texas beyond the 3 
leagues? 

Mr. DANIEL. Not in the pending 
joint resolution. 

Mr. HILL. Not in the pending meas
ure; I appreciate that. But I did not 
limit it to the pending measure. I asked 
whether he has any desire or any intent 
or any wish at all to make any claim, in 
any way, shape, fashion, or form, beyond 
3 leagues. 

Mr. DANIEL. I might have the de
sire, yes, to make the claim, just as I 
fear the Senator from Alabama might 
have a desire to make a claim to some 
of our Texas land. I might have a de
sire to claim more, but I do not, by this 
joint resolution, claim more than that 
which lies within the three-league boun
dary. I have no intention of claiming 
ownership for the States of anything 
beyond their historic boundaries. I may 
say, however, that I think it would be 
only fair to the coastal States to give 
them a percentage of the revenues de
rived from the federally owned lands be
yond our historic boundaries, because 
every State in the Union that has fed
erally owned lands within its boundaries 
receives 37½ percent of the revenues 
from the lands. But that is outside the 
scope of the pending joint resolution. 

Mr. HILL. Does the Senator claim 
that the area beyond the three leagues 
is within the boundary of Texas? 

Mr. DANIEL. No; that is not within 
the original boundary of the State of 
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Texas. I say it undoubtedly should be 
brought within the boundaries of the 
adjacent State for certain police pur
poses; otherwise, there would be an area 
without any local law. A cri!Ile might 
be committed, and there would be no 
way to punish the criminal. I doubt 
whether even the Senator from Alabama 
would want the Continental Shelf out
side the original boundaries of the State 
of Alabama to become a no man's land, 
consisting of nothing but some federally 
owned submerged land, without any 
State or local law applicable to it. That 
is all I am asking for the State of Texas. 

I shall not yield further, Mr. Presi
dent, for any question on lands beyond 
historic boundaries, because such lands 
were eliminated from the resolution spe
cifically for the purpose of confining it 
to lands within historic boundaries. The 
resolution confirms the jurisdiction and 
control of the United States Government 
over the resources outside the historic 
boundaries of the coastal States. So 
I do not care to yield for questions on 
anything except points relating to my 
discussion of the pending resolution. 

Mr. HILL. The Senator from Texas 
does not want to make for Texas claim 
to any submerged land beyond three 
leagues as of now, as I understand. 

Mr. DANIEL. I do not care to go 
beyond the three leagues as of any time 
so far as State ownership of the prop
erty is concerned. 

Mr. HILL. The Senator spoke about 
37 ½ percent beyond the three leagues, 
and, as I recall--

Mr. DANIEL. The Senator from Ala
bama asked me if I would never want to 
go out any farther. I said the only thing 
I would ever ask beyond our original 
boundaries would be the same percentage 
of revenues which other States receive 
from federally owned lands. I am not 
sure I am going to ask for that in this 
session of Congress. 

I do not care to yield further on that 
point, because there is something with
in the historic boundaries which is more 
important. I want to impress upon the 
Members of the Senate the fact that the 
Texas seaward boundary has been rec
ognized by the Federal Government 
time and again. 

Let me refer to a book entitled "Geo
logical Survey Bulletin No. 817," pub
lished in 1929 as House Document No. 
131 by the 71st Congress, 1st session. On 
page 36 of the -book, which gives the 
boundaries of all the States and the 
amount of land brought into the United 
States by them it is stated: 

The area which Texas brought into the 
Union was limited as follows, as defined by 
the Republic of Texas, December 19, 1836: 

"Beginning at the mouth of the Sabine 
River and running west along the Gulf of 
Mexico 3 leagues from land to the mouth of 
the Rio Grande." 

Every time we find that the Federal 
Government recognized that the bound
ary of Texas goes 3 leagues out from 
shore. 

THE ANNEXATION AGREEMENT 

The people of Texas were anxious for 
annexation to the United States but their 
first overture was rejected in 1837 and 
thereafter withdrawn. '.The next offer 
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to the United States was in 1844. A 
treaty was signed between the two na
tions under which Texas would cede "all 
its territories," includini; "vacant lands, 
mines, minerals," and so forth, and the 
United States was to assume au debts -0f 
the Republic-approximately $10 mil
lion-Senate Document No. 341, 28th 
,Congress, 1st session, 1844. This treaty 
was defeated in the United States Sen
.ate. A major objection was the as
sumption of Texas' debt i.n exchange for 
what was regarded by some Senators as 
worthless land, consisting of "marshes, 
tadpoles, and terrapins .. " 

Because the United States wanted 
Texas to keep its "worthless" land, .a.nu 
pay its own debts, the Congress adopted 
a joint resolution offering annexation on 
those terms. It is most important to 
note that originally under the second 
section of the joint resolution Texas was 
to cede au its mines and minerals to the 
United States. However, on motion in 
the House of Representatives this was 
stricken-Appendix to OoNGRESSI0NAL 
GLOBE, 2ath Congress, 2d session, page 
389. Texas was allowed to keep her 
minerals and the resolution of March 1, 
1845, pi.-ovided: 

••• said State, when admitted into the 
Union, after ceding to the United States au 
public edifices, fortifications, barra-cks, ports, 
.and harbors, navy and .navy yards, docks, 
magazines, and arman,ents, and all other 
property and means pertaining to the public 
defense belonging to said Republic of Texas, 
shall retain all the public funds, debts, 
taxes, and dues of every kind which may 
belong to or be due and owing to the said 
Republic, and, shall also retain all the va
cant and unappropriated lands lying with,. 
in its limits, to be applied to the payment of 
the debts and liabilities of said Republic of 
Texas, and the residue of said lands, aft-er 
discharging said debts .and liabl.lities, to be 
disposed of as said State =ay direct; but in 
no event are said debts and liabilities to be
come a charge upon the Government of the 
United States. . . . (9 Stat. 797, CoNGRES• 
SIONAL GLOBE, 29th Cong., 2d sess. (1845), 362, 
272.) 

In accordance with the resolution and 
the consent given thereto by the Texas 
Congress on June 23, 1845, and by the 
people in .convention assembled on July 
4, 1845, a new constitution was adopted 
and transmitted to the President of the 
United States. 

Mr. President, as we are now .consid
ering the admission of a new State, we 
can think back about what went on in 
1845, when Texas adopted its new con-

-stitution, and it was · submitted to the 
United States Congress. The Texas con
stitution provided that all its laws then 
in force should remain in effect, and 
that of course included its Boundary .Act. 

The Texas constitution of 1845 pro
vided, 1n section 20, article VII, the fol
lowing: 

SEC. -2-0. The rights of property and of ac
tion which have been acquired under the 
constitution and laws of the Republic of 
Texas shall not be divested • • • but the 
same shall remain precisely in the situation 
which they were before the adoption of this 
constitution. 

So, Mr. President, it was provided that 
all property rtghts should remain the 
same, that all laws, including the bound
ary 1aws, should remain the same, and 
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there was a specific reservati-on of aH 
vacant and unappro-priated land within 
the boundaries of Texas. 

The Texas constitution of 1845 was 
laid before the Congress of the United 
States on the first Monday in December 
1845. A final joint resolution of Con
gress was passed, and approved by the 
President of the United states on De
cember 29, Ia45, admitting Texas as a 
State in accordance with the "proposals, 
conditions and guarantees" contained in 
the first and second sections of the joint 
resolution of March 1, 1845, above 
quoted. 

Mr. DOUGLAS. Mr. President, wm 
the Senator from Texas yield? 

The PRESIDING OFFICER {]\IJ:r. 
KNOWLANLl in the .chair). Does the Sen
ator from Texas yield to the Senatoit" 
from Illinois? 

Mr. DANIEL. I yield. 
Mt'. DOUGLAS. I think the Senator 

has said that Texas was annexed to and 
joined the United States of America not 
by the treaty of 1844, which, as he cor-
1·ectly says, was never ratified by the 
Senate, but by the joint resolution of 
1845 for the admission of Texas. Is not 
that eorrect? 

Mr. DANIEL. That is correct. Of 
course, the joint resolution constituted 
an international agreement w.hich, I 
think the Senator from Il.Hnois will con
cede, is just as solemn and should be re
spected and lived up to just as mY.ch as 
a treaty. 

Mr. DOUGLAS. Is it not true that in 
the joint resolution of admission there 
was no mention -of boundaries? It mere
ly stated that Texas should enter the 
Union on an equal footing with the orig
inal -States; did it not:' 

Mr. DANIEL. No; that is not correct. 
The Senator is picking out only one part 
of the final formal admission act. That 
was not a part of the agreement at an. 

Mr. DOUGLAS. w·as not the equal 
footing .clause a part of the joint reso
lution of admission? 

Mr. DANIEL. Not of the joint resolu
tion submitted to Texas by w11ich Texas 
was to enter the Union. The resolu
tion about which the Senator from IIU
nois is talking was the final resolution, a 
mei:e formality after the agreement had 
been proposed by the joint resolution of 
March l, 1945. After the constitution 
was approved, a resolution was adopted 
approving it, and formally admitting the 
State on an equal footing. That was 
never submitted ito Texas. It was never 
involved in the proceedings by which 
Texas agreed to come into the "Union. 

Certainly the Senator from Illinois 
does not be1ieve that the inclusion of 
the words '"equal footing" by the Con
gress alone, without even mentioning it 
to Texas, ~uld alter the terms and guar
antees by which Texas agreed to enter 
the Union? 

Mr. DOUGLAS. May I ask the Sen
ator from Texas whether the first joint 
resolution of Congress delineated the 
boundaries of Texas'? 

Mr. DANIEL. No; the first resolution 
of March 1, 1845, simply Teferred to a11 
lands properly within the boundaries of 
Texas. The boundaries wer,e not spe-

cifically delineated in the re1?olution, but 
they were read on the floor, just as in 
the case -of the boundaries of Hawaii. I 
do not understand that Hawaii's bound
aries are set forth in any bill providing 
for the admission of Hawaii into the 
"Union, but Congress will certainly want 
to know what those boundaries are-at 
1east, .I .certainly hope so--and the mat
ter will be brought up in discussion on 
the floor. That was exactly what was 
.done in connection with the resolution of 
March 1, 1845. The boundaries of Texas 
were read on the floor. As a matter of 
fact, earlier in 1844, President Tyler was 
asked to furnish a map. He furnished 
one, on which reference was made to the 
December 19, 1836, boundaries of the 
Republic of Texas. There is no question 
that Congress knew they were bringing 
Texas into the Union as Texas had de
scribed itself in the act of 1836. 

Mr. DOUGLAS. Would the Senator 
from Texas permit the Senator from 
lllinois to read a section of the joint res
olution of admission of December 29, 
Ul45? 

Mr. DANIEL. I will yield to the Sen
ator from Illinois so that he may ask 
me any question he may have in mind, 
but not for the purpose of having him 
make an argument. 

Mr. DOUGLAS. Is it not true that 
that joint resolutioi1 of December 29, 
1845, provided as follows~ 

That t'he State of 'Ilexas shaJ.l be one, and 
is here·by declared to be one, of the Uniited 
States of America, and -adlmitred into the 
Union on an equaJ. footing w.ith the orig
inal States in all respects whatever. 

Mr. DANIEL. The Senator from Illi
nois realizes, does he not, that that joint 
resolution was not submitted to Texas, 
and forms no part of the agreement be
tween the United States and Texas? 
That was a unilateral act of Congress, a 
mere formality approving what hoo 
been 'PTevi-011sly aagreed to by the United 
States and Texas. 

President Polk had said previous to 
that: All Texas will have to do will. be 
to pass its resolution accepting the reso
lution of the United States Congress of 
March 1, 1845, and we will consider 
Texas a member of the Union in accord
ance with the terms and guarantees pro
posed in the March 1 resolution. 

In the resolution to which the Sena
tor from Illinois has referred, which was 
a mere formality, the Senator will note 
that Congress did not .Mid a little catch 
phrase in .order to take away any prop
erty from Texas or to go back on any 
of the terms and guarantees made in the 
origina1 resolution. In the very first 
part of the resolution of Decem,ber 29, 
1845, to w.hich the Senator has referred, 
Congress said: 

Whereas the Congress of the United States, 
by a jo}nt resolution of March the 1st, 1845, 
did consent that the territory properly in
-eluded within and rightly belonging to the 
Republic of Texas, might be erected into a 
new State-

The resolution continues-
-w:hich consent of Congress was given upon 
certain 'Conditions specified In the first and 
second tiections of -said joint resolution: 
111nd whereas, the peop1e of the said Re• 



public of Texas, by deputies in convention 
assembled, with the consent of the existing 
government, did adopt a constitution and 
erect a new State, with a republican form 
of government, and in the name of the peo
ple of Texas, and by their authority, did 
ordain and declare, that they assented to 
and accepted the proposals, conditions, and 
guarantees contained in the first and second 
sections ,of said resolution .••• 

Then, the Senate and House of the 
United States Congress admitted Texas 
on an equal footing with the original 
Sta.tes, but in accordance with the "guar
antees" contained in the previous ex
change of resolutions. 

The Senator from Illinois has read 
from the equal footing clause and has 
ignored the "proposals, conditions, and 
guarantees" the United States made with 
Texas. If the Senator believes as does 
the Supreme Court, that the adding by 
Congress of some words in the formal 
act of admission could have taken away 
something which Congress agreed that 
Texas ought to keep, and was to keep, 
then the Senator certainly is saying that 
the Congress of the United States would 
commit an act that I do not believe 
should be attributed to any Congress of 
this Nation. 

Tliat would be similar to making a 
proposal to Australia to enter the Union, 
and agreeing that Australia shall keep 
all its unsold lands, including all sub
merged lands, within its 3-mile belt or 
3-league belt. We might say to Austra
lia, "Keep it all. It is all yours." 
Suppose Congress were to submit such 
a proposal to Australia, and Australia 
should accept it. Then, having accepted 
it, and having adopted a constitution, 
suppose Congress then passed a formal 
act of admission, in which Australia was 
admitted into the Union with the other 
States, but with an equal footing provi
sion, which would have the effect of 
taking away her submerged lands, after 
we had specifically agreed that Australia 
should keep such lands. 

That is the argument which is made 
by the Supreme Court of the United 
States, and the Senator is agreeing with 
it, if he wishes to give weight to the 
equal-footing clause, instead of giving 
weign-t---{o the guarantees made by the 
Congress of the United States that 
Texas was to keep all lands within its 
limits. 

Mr. DOUGLAS. Will the Senator 
permit me to ask another question? 

The PRESIDING OFFICER. The 
Chair has been lenient, but he wishes to 
say that the rules of the Senate require 
that Senators first address the Chair 
before asking a Senator to yield. It is 
entirely within the prerogative of the 
Senator having the floor to state whether 
he desires to yield for a question. 

Does the-Senator from Texas yield fur
ther to the Senator from Illinois? 

Mr. DANIEL; I will yield for one more 
question. 

'Mr. DOUGLAS. Is the Senator from 
Texas aware of two comments by leading 
members of the Texas constitutional 
convention, which • bear on this very 
point? The first was in a speech by Mr. 
Ochiltree, who is quoted in the Debates 
of the Convention, at page 47, as follows: 
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The people have determined from one end 

of the land to the other to go into the 
American Union and to abide all the conse
quences of their choice. They ask no ex
clusive privileges; they would not willingly 
accept any privileges granted to them, and 
denied to every other member of the Con
federacy. • * * I believe the · people have 
determined to accomplish the great measure 
of annexation at every risk, regardless of 
consequences. 

Is the Senator from Texas aware of 
that statement? 

Mr. DANIEL. I have heard of that 
statement, but Mr. Ochiltree's views did 
not prevail at that convention. If the 
Senator will read the contract of agree
ment between the United States and 
Texas, he will see that Texas was given 
some rights which other States do not 
have; for instance, the right to divide 
into four additional States. •The Sena
tor from Illinois will realize that Mr. 
Ochiltree's contentions were not accepted 
at that convention. 

I do not know if it should be said that 
Texas asked for more than the other 
States received. It was not the proposal 
of Texas. Texas did not propose to 
enter the United States under a deal 
by which it would keep all its lands or 
divide itself into four States. Texas 
originally proposed to come into the 
Union in 1844 as a Territory, and to give 
the United States all its lands, but the 
United States Senate turned down that 
proposal and made a counter proposal to 
Texas. It was not the idea of Texas that 
she should be especially favored. No
where in the records can I find where 
Texans il'.itiated the idea. To tell the 
truth, Texas also thought the lands were 
worthless. The United States Congress 
initiated the idea and said, "Texas, you 
are the only State to which this proposal 
has been made: Pay your own indebted
ness of $10 million, and keep all lands 
lying within your limits." 

The people of Texas accepted that 
proposal. 

I say to the Senator from Illinois that 
the fact that certain property now has 
been found to be valuable should not 
make any difference whatsoever. If the 
United States Government made a bad 
deal with Texas, it ought to adhere to 
the deal and keep its solemn contract, 
just as the United States has always 
kept its word in dealing with other 
nations. 

Mr. DOUGLAS. Would the Senator 
permit me--

The PRESIDING OFFICER. Will the 
Senator from Illinois address the Chair 
if he desires to ask the Senator from 
Texas to yield? 

Does the Senator from Texas yield to 
the Senator from Illinois? 

Mr. DANIEL. I should like to proceed 
with · my statement; however, I do not 
wish to decline the request of the Sena
tor from Illinois. 

Mr. DOUGLAS. I do not wish to im
pose on the Senator from Texas. 

Mr. DANIEL. Suppose! complete my 
statement, and then I will yield to the 
Senator from Illinois; 

From 1845 until 1948 both Texas and 
the United States interpreted their an
nexation agreement as leaving unto the 
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State full and complete ownership of all 
submerged lands within its boundaries. 
We dedicated to our public-school fund 
all the submerged lands and dry lands 
which we kept. Some people say that 
the public schools oug:1t to have the rev
enues from submerged lands. In Texas 
every dime we receive from such lands 
goes to our public schools. Such funds 
amount to something for one State. If 
they were divided among all the States, 
they would not amount to very much 
for any one State. However, they do 
amount to something for our Texas pub
lic-school fund. 

There were many such official inter
pretations of the contract, and none to 
the contrary. Even former Secretary of 
the Interior Ickes said: 

Texas may have a legal right to its tide
lands, because it came into the Union volun
tarily and as an independent country. 

I have read the statement made by the 
former Attorney General, now Justice 
Tom Clark, of the United States Su
preme Court, outlining his opinion as to 
the title of Texas. This stat~ment was 
made by him on the day he m·gued the 
California case: 

Texas hact been an independent nation, a 
republic, for 10 years before it joined the 
Union. As a republic it owned all of the 
land within its boundaries, including the 

. marginal sea, commonly called "tidelands." 
This area, similar to that involved in the 
California case, extended into the Gulf of 
Mexico and was under the sovereignty of 
Texas all during the republic and was re
tained by it under the provisions of the act 
of admission. 

Even President Truman, during his 
campaign tour in Texas in 1948, led us 
to believe that he recognized our title 
when he said in Austin: 

· Texas is in a class by itself; it entered the 
Union by treaty. 

That was during the campaign. A 
few weeks after the election Mr. Truman 
instructed the Attorney General to file a 
law suit against our State for the sub
merged lands within its seaward bound
aries. Senators know the result. 

COURT REFUSED TO HEAR THE EVIDENCE 

The Supreme Court decision in United 
States against Texas was against our 
State by a vote of 4 to 3. The case is 
reported in 339 U. S. 707. I had the 
honor of representing my State as its 
attorney general throughout the entire 
litigation, and I personally argued the 
case before the Supreme Court. I am 
not here to retry the lawsuit, but simply 
to say to the Senate that the Court de
cision was rendered without hearing any 
evidence of the long and consistent in
terpretation of our solemn agreement of 
annexation. Federal officials moved for 
judgment on the pleadings alone, and our 
entire argument before the Court was 
based upon the point that evidence 
should be heard before judgment was 

· rendered. I explained what that evi
dence would be. There were associated 
with me 10 of the world's leading au
thorities on international law and in
terpretation of agreements between na
tions, in support of my argument that 
the Court should consider the evidence 
which I had accumulated. I offered to 
the Court their evidence and the work 
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which they had performed. They said 
that the Court should hear evidence in 
a case of this kind, but this the Court 
refused to do, by a vote of 4 to 3. 

This was the first time in the history 
of the Supreme Court that it refused to 
hear evidence offered by a State in a 
contested lawsuit. It was the first time 
in the history of the Supreme Court that 
it refused to interpret or apply a solemn 
contract between the United States and 
another government. 

In a caustic criticism of this action by 
the Supreme Court, Prof. James Wil
liam Moore, of Yale, author of Moore's 
Federal Practice, applies these words of 
Mr. Justice Field in the case of Windsor 
v. McVeigh (93 U. S. 274) : 

A sentence of court pronounced against a 
party without hearing him, or giving him an 
opportunity to be heard, is not a judicial 
determination of his rights, and is not en
titled to respect in any other tl'ibunal. • • • 
For jurisdiction is the right to hear and de
termine; not to determine without hearing. 

Under these circumstances I have 
never accepted this Court decision as 
final. I have felt it my duty to present 
the matter to the Congress, because the 
Congress made the agreement with 
Texas and it has the power to keep that 
agreement by restoring our property. 

Only a few examples of the type of tvi
dence which the Court refused to hear 
will convince Members of the Senate that 
the Congress of the United States and 
the Congress of the Republic of Texas 
intended and agreed that Texas was to 
retain all of its unsold lands, both dry 
and submerged when Texas entered the 
Union. 

The best evidence is the contemporary 
and subsequent interpretation by the 
officials of the two Governments. That 
interpretation began immediately after 
Texas entered the Union when both 
Federal and State officials showed by 
their words and actions that the only 
property intended to be ceded to the 
United States was that which was to be 
itemized, conveyed and delivered after 
Texas was admitted into the Union. I 
have filed with the Commitee on Interior 
and Insular Affairs a complete folio of 
evidence which shows that the new State 
passed a law on March 26, 1846, author
izing its governor to "cede, transfer, and 
deliver" to the United States all public 
defense properties provided for in the 
-agreement of annexation; that the gov
ernor informed the President of the 
United States that he was then "ready 
on the part of the State, and beg to be 
informed what manner you propose to 
receive the property." 

They were going to itemize it and 
deliver it. If there had been any sub
merged lands intended to be conveyed, 
they would have been set out in a deed 
of cession and itemized. But there were 
none involved in any of these transac
tions. 

I filed with the committee a letter 
showing that Secretary of State 
Buchanan requested the Congress of the 
United States to provide funds for a 
representative of the United states to go 
to Texas "to receive this property"; and 
another record showing that the only 
property mentioned by the letters of 
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executive officials and by the United 
States Congress was that which had 
been used by the Republic of Texas in 
its public defense; copies of letters ap
pointing officials of the United States to 
receive and itemize all property intended 
to be ceded by Texas to the United 
States together with the inventories; 
receipts, and other items showing that 
complete fulfillment was made by Texas 
imd that all property intended to be 
delivered was actually delivered and re
ceipted for; and that none of these let
ters, inventories or receipts covered any 
of the submerged lands now in contro
versy. This folio of evidence has been 
numbered and indexed in the files of 
the Committee on Interior and Insular 
Affairs for such examination and use as 
Members of the Senate may desire to 
make of it. 

UNITED STATES RECOGNIZES TEXAS TITLE 

Other examples of this consistent in
terpretation of the meaning of the 
annexation agreement and recognition 
by Federal officials of Texas' title to its 
lands below low tide in the Gulf of 
Mexico are as ·follows: 

First. In HBO the United States, 
through the United States Lighthouse 
Engineer, requested from the State of 
Texas and paid the sum of $1 for a deed 
from the State to the United States for 
9.98 acres of submerged land for a light
house site in Galveston County at the 
point where Galveston Bay flows into 
the Gulf of Mexico. A copy of this deed, 
dated December 6, 1880, is filed with 
the Committee on Interior and Insular 
Affairs showing clearly that the land is 
seaward of low tide, out in the Gulf 
waters. Title to this land was approved 
by the Attorney General of the United 
States back in 1880. 

Mr. FERGUSON. Mr. President, will 
the Senator yield? 

Mr. DANIEL. I yield. 
Mr. FERGUSON. How far out was 

the land? 
Mr. DANIEL. This particular tract 

was between the headlands of Galveston 
Bay, and in the Gulf waters. 

Mr. FERGUSON. How far from land? 
Mr. DANIEL. I should say at least 2 

miles from land. 
Mr. FERGUSON. Then it was not in 

the twilight zone between the 3-mile 
limit a,nd the 10-mile limit? 

Mr. DANIEL. No. It was nearer the 
-coast. 

Second. The Judge Advocate General 
of the War Department, on August 10, 
1886, wrote an opinion in which he 
said clearly that no land or property 
J)assed from the Republic or State of 
Texas to the United States unless the 
property was used by the Republic of 
·Texas at the time of annexation for 
public ·defense purposes mentioned in the 
annexation agreement. A copy of this 
opinion is also in the files of the com-

"lnittee. 
Third. In 1888, the United States Gov

ernment made application to the State 
of Texas f.or a grant to certain lands 
running out into the Gulf of Mexico for 
·the purpose of building lighthouses and 
jetties. A copy of this deed from the 
State of Texas to the United States, 

dated October 30, 1888, is filed with the 
committee. 

If the Federal Government obtained 
those submerged lands, seaward of low 
tide, and within our boundaries, by the 
annexation agreement, or by any para
mount-rights theory, it would not need 
to come to Texas to obtain deeds to the 
lands. The Federal Government came 
to Texas because it recognized the fact 
that Texas kept such lands under the 
annexation .agreement. 

Fourth. In 1904, the State of Texas 
filed suit ag.ainst Capt. Edgar Jadwin, 
et al., of the United States Engineers, 
for title to and possessicn of a certain 
tract of land on the east end of Gal
veston Island, including submerged lands 
of Galveston Bay and the Gulf of Mexico. 
The Court of Civil Appeals rendered 
judgment in favor of the State (85 S. W. 
490) , in which the court said: 

The land beyond the island belonged to 
the State. Equally, the waters of the bay 
and the gulf for 3 leagues from shore. 

This case was appealed by the Attorney 
General of the United States to the Su
preme Court of the United States, but 
the appeal was dismissed by the Solicitor 
General-Jadwin v. State of Texas (209 
u. s. 553 (1908)). 

Fifth. In 1912 the United States, 
through the United States Engineers, 
applied to the State of Texas for a deed 
to the east end of Galveston Island and 
the submerged lands and tidelands in
volved in the Jadwin case, above, and a 
strip of land running out into the Gulf of 
Mexico, for a jetty, a distance of approxi
mately 16,000 feet. 

If anyon~ cares to know exactly the 
land for which the United States Gov
ernment desired a patent from the State 
of Texas off Galveston beyond low tide, 
I have here a map, prepared by the 
United States Engineers, which shows 
this particular piece of land lying 16,000 
feet from low tide out into the Gulf of 
Mexico. 

Mr. HUMPHREY. Mr. President, will 
the Sena tor yield? 

Mr. DANIEL. I yield to the Senator 
from Minnesota. 

Mr. HUMPHREY. In the presenta
tion of the brief submitted to the Su
preme Court by the Senator from Texas, 
who, at the time, was the attorney gen
eral of the State of Texas, was this ex
hibit included? 

· Mr. DANIEL. I am not being face
tious when I ask the Senator from Min
nesota where he has been. I just ex
plained to the Senate that I was denied 
the opportunity by the Supreme Court, 
by a 4-to-3 vote, to produce evidence on 
the subject. In my statement to the 
Court I did refer to the fact that the 
map was one piece of evidence I should 
like to have the Court appoint a master 
to examine, but the Court did not do it, 
and so the map is one of the matters of 
evidence I am presenting to the Senate 
which was not gone into by the Supreme 
Court, because it refused to hear evi
dence in the Texas case. 

Mr. HUMPHREY. I thank the Sena
tor. What did the Senator present to 
the Supreme Court when he brought his 
case to the Court? 



Mr. DANIEL. I presented everything 
the Court would let me present. 

Mr. HUMPHREY. Would the Senator 
wish to document his evidence? 

Mr. DANIEL. It included the main 
argument, and the only argument be
fore the Court, on a motion by the Fed
eral attorney for judgment on the plead
ings alone. Think of that. In a case 
involving more than 2 million acres of 
land the Federal Government comes be
fore the Court, and says, "Give us judg
ment on the pleadings alone, without 
hearing evidence." I had asked that a 
master be appointed to hear the evi
dence, or that the evidence be taken be
fore the whole Court, but the Justice 
Department came forward and said, 
"You do not need to hear the evidence. 
Give us judgment on the pleadings 
alone." 

I presented my brief, all of it devoted 
to the point that the court, in a con
tested matter such as that was, between 
the Federal Government and a State, 
ought to hear the evidence. And I will 
say to J;he Senator that, if the court had 
heard the evidence, the decision would 
not have been rendered against the State 
of Texas. As it was, it was decided 
against us by only one vote. But if the 
court had heard the evidence as the Sen
ate is hearing it, the decision would have 
been different. After Senators have 
Heard all the facts and the evidence, I 
believe the Senator from Minnesota will 
be bound to agree that those who made 
the annexation agreement intended that 
Texas should keep all the lands within 
its boundaries that were unsold. The 
Senator is being kind enough to listen to 
the evidence, and I thank him for it. 

Mr. HUMPHREY. May I see the rec
ord which the Senator has? 

Mr. DANIEL. I shall be glad to have 
the Senator read it. 

Mr. HUMPHREY. I have reviewed 
this record. Of course, I have not had 
the intimate knowledge the Senator 
from Texas possesses, since he was a par
ticipant in the hearings before the court. 

Does the Senator say that the court 
did not even look at this material? 

Mr. DANIEL. No; I do not at all say 
that the court did not look at the 
material. 

Mr. HUMPHREY. Does the Senator 
say that the court did not, in its capacity 
as a judicial body, review and weigh the 
m erits of the material in this document? 

Mr. DANIEL. I say that the court 
weighed the material in this document, 
but this is a brief for the State of Texas 
in opposition to a motion for judgment 
on the , pleadings. This is not the 
evidence. 

Mr. HUMPHREY. I appreciate that. 
Mr. DANIEL. The Senator from Min

nesota knows that the court did not hear 
a bit of the evidence which is ordinarily 
heard before a master or before a court. 

Mr. President, I wish now to complete 
my statement; because I am informed a 
Senator in opposition is ready to pro
ceed this afternoon. Am I correct in 
that? 

Mr. TAFT. Yes; -I hope we can pro
ceed with the oppo.sition this afternoon. 

Mr. HUMPHREY. Mr. President, if 
250985- 46282 

CONGRESSIONAL RECORD 
the Senator from Texas will yield, let me 
ask what was the date of the Texas 
decision? 

Mr. DANIEL. As I recall, it was June 
5, 1950. 

Mr. HUMPHREY. Were there other 
decisions prior to the Texas decision? 

Mr. DANIEL. There was the Cali
fornia decision. 

Mr. HUMPHREY. Did the Supreme 
Court listen to evidence in the California 
case? 

Mr. DANIEL. No evidence was pre
sented by the State of California. It 
was agreed that the case would be de
cided on the pleadings. 

Mr. HUMPHREY. The Senator from 
Minnesota is not an attorney, as is the 
Senator from Texas. When we talk 
about pleadings, in ordinary laymen's 
language does that mean what is pre
sented to the court on which it bases its 
decision? 

Mr. DANIEL. That is not correct. It 
is a petition, and the answer of the de
fendant. The defendant answers what
ever is filed against him. The pleadings 
do not have anything to do with the evi
dence. The court hears the evidence 
after the pleadings have been filed. 

Mr. HUMPHREY. Does not the peti
tion contain material which would be 
relevant to the decision of the court? 

Mr. DANIEL. Some of it would be. 
Mr. HUMPHREY. Did the petition in 

the California case contain any material 
relating to offshore oil, and kindred 
subjects? 

Mr. DANIEL. Nothing but that the 
Federal Government ought to have it. 

Mr. HUMPHREY. I am speaking of 
the California case. 

Mr. DANIEL. There was a very short 
petition, a formal petition, saying that 
the Federal Government had para
mount rights to the ownership of the 
land. 

Mr. HUMPHREY. What was the re
ply of California? 

Mr. DANIEL. California filed a 
three-volume reply. 

Mr. HUMPHREY. What was in the 
three-volume reply? 

Mr. DANIEL. I am not going to yield 
for more questions about California. I 
am talking about Texas. Has the Sen
ator any further questions about Texas? 

Mr. HUMPHREY. Will the Senator 
yield again? 

Mr. DANIEL. For a question on 
Texas only, 

Mr. HUMPHREY. Does the Senator 
believe that the Texas case is at all ger
mane to the joint resolution before the 
Senate? 

Mr. DANIEL. I do. 
Mr. HUMPHREY. Does the Senator 

from Texas believe that the Texas case is 
related to and a part of the general case 
which he is now making in support of 
the joint resolution? 

Mr. DANIEL. I do not know that the 
Texas decision by the Supreme Court is 
a part of any argument I am making 
except in my effort to point out to the 
Senate that in the Texas case the Court 
did not hear the evidence that I am now 
trying to present to the Senate. 
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Mr. HUMPHREY. Would the Sena

tor say that because of the Court deci
sions in the Texas case, the Louisiana 
case, and the California case, the Sena
tor from Texas feels it necessary to make 
his arguments as he is presenting them 
today? 

Mr. DANIEL. I dare say that if it 
had not been for the Court decisions the 
States would all have their lands, and 
we would not be here considering the 
joint resolution. Because the Court de
cisions were contrary to what we thought 
the law was and contrary to the annexa
tion agreement with Texas, we are here 
asking Congress to restore the property 
exactly as we claimed it for more than 
100 years. 

Mr. HUMPHREY. Will the Senator 
yield further? 

Mr. DANIEL. I do not wish to yield 
further until I have completed my state
ment, but I shall be glad to do so then. 

Mr. HUMPHREY. I thank the Sen
ator. 

Mr. DANIEL. Mr. President, I was 
referring to the map in connection with 
which the Federal Government ac
knowledges that Texas owns the lands 
seaward from low tide in the Gulf of 
Mexico for at least 16,000 feet. 

A grant of this land was authorized by 
the Texas Legislature; and deed from 
the State of Texas to the United States, 
dated June 28, 1912, and title opinion 
of the Attorney General of- the United 
States are filed with the committee. 

The title opinion of the Attorney Gen
eral of the United States on the so-called 
Texas tidelands or submerged lands, for 
which application for a deed was made 
to Texas, recites: 

The legislature in passing Senate bill 121, 
ceding the land to the United States, as well 
as the submerged lands, intended to treat 
and did treat said Wallace location and 
patents as unauthorized and void, and there 
appears to be no question that Senate bill 
121 vested in the United States a perfect title 
to all the land described in said bill and 
that the United States need not now do 
anything to get title-it cannot be made 
better. 

Mr. President, a better title than the 
one Texas can give to the lands seaward 
from low tide, within her historic boun
daries, cannot be made, according to the 
1912 opinion of the Attorney General of 
the United States. 

Sixth. On April 4, 1908, the Attorney 
General of t he United States wrote an 
opinion holding that title to the aban
doned bed of the Rio Grande, around 
what is known as Cordova cutoff, was in 
the State of Texas, rather than in the 
Federal Government. Although this in
volved inland submerged lands, the opin
ion was broad enough to show the gen
eral interpretation of the Texas annexa
tion agreement as retaining all sub
merged lands. 

The Attorney General of the United 
States then said: 

I am, therefore, of opinion that all vacant 
and unappropriated lands within the limits 
of Texas which belonged to the Republic of 
Texas now belong to and are vested in the 
State of Texas and that the title to the same 
has never been in the United States, the 
United States owning in the State of Texas 
only such lands as have been acquired by 
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purchase or condemnation under the laws of 
Texas and such land as was excepted by the 
Joint resolution referred to above. 

Seventh. Mr. President, I now come to 
the seventh item of evidence, and I am 
about to bring this presentation to a 
close. This is a very significant piece of 
evidence which the Court did not hear, 
but which I think the Congress should 
hear. On April 4, 1925, the. Secretary of 
the Interior denied a permit requested by 
Leonard J. Benckenstein for an oil and 
gas prospecting permit in the Gulf of 
Mexico off • the coast of Texas, on the 
grounds that the lands were not public 
lands of the United States, but that they 
belonged to the State of Texas. 

This was property beyond low tide 
within the Gulf of Mexico, upon which 
an applicant sought a lease from the 
Secretary of the Interior. The Secre
tary of the Interior said: 

For information concerning the owner
ship of lands located within the State of 
Texas and under tidal waters adjacent to 
i;he State your attention is invited to the 
following: 

The Republic of Texas was admitted as a 
State on December 29, 1845, upon "guaranty" 
.made by the United States that Texas "shall 
alSo retain all the vacant and unappropri
ated lands lying within its limits" ( 5 Stat. 
797, and 9 Stat. 108). See also B. F. Nyse
wander (47 L. D. 372). Texas has, for more 
than three-quarters of a century, governed 
and disposed of its own public Janus. with 
the consent and approval of the United 
States. Moreover, the Supreme Court of 
Texas has said: "The legislature of the State 
has the power to dispose of the unappropri
ated lands within the State" (Victoria v. 
Victoria County (100 Texas, 438)). 

Aside from the question of the ownership, 
by the State of Texas, of all vacant and un
appropriated lands lying within its borders 
by virtue of the conditions under which it 
was admitted into the Union, all lands, under 
tidal waters and below the line of ordinary 

. high tide belong to the State by virtue of its 
sovereignty (Pollard v. Hagan (3 How. 212, 
229); Knight v. U. S. Land Association (142 
U. S.161, 183)). 

Eighth. In 19.41, the Reconstruction 
Finance Corporation made a loan of 
$1,100,000 to the city of Galveston, 
through purchase of revenue bonds, on a 
municipal recreation pier which was con
structed out into the Gulf of Mexico, a 
distance of approximately 2,000 feet from 
low tide. If any Member of the Senate 
cares to see a picture of the pier, the title 
of which was approved by the Recon
struction Finance Corporation attorneys, 
and upon which a $1,100,000 loan was 
made by the RFC-the pier being erected 
upon a tract of land which the Supreme 
Court of Texas had already· said be
longed to the State of Texas before it 
made a grant to the city of Galveston
! have here a picture of the pier, and 
I shall pass it among my colleagues. 

Before approving the bonds and the 
title to the land, attorneys for the Re
construction Finance Corporation had 
before them a decision of the Supreme 
Court of Texas in the case of City of Gal.
veston v. Mann (143 S. W. 2d 1028 
0940)), involving the exact parcel of 
land and holding· that the State of Texas 
owned the waters and submerged lands 
and that the bonds of the city of Gal-

250985--46282 

CONGRESSIONAL RECORD 
veston for construction of the pleasure 
pier were not subject to approval by the 
attorney general of Texas without a 
grant or easement from the Texas Leg
islature. By Senate Bill No. 13, the 47th 
legislature in 1941, the legislature grant
ed the land to the city of Galveston, re
taining the mineral rights and provid
ing that "the •tidelands and waters of 
the Gulf of Mexico" should not pass to 
any purchaser at a foreclosure sale. All 
of this was recited in the title and bond 
opinions now in the files of the Recon
struction Finance Corporation, copies of 
which are filed with the Committee on 
Interior and Insular Affairs. 

Another reason we may be sure that it 
was the intention of the Congress of the 
United States in 1845 that Texas was to 
retain all lands beneath navigable waters 
within its boundaries is the fact that at 
that time the Congress and the Supreme 
Court believed that this type of property 
belonged to all of the States. The rule in 
Pollard v. Hagan (3 How. 212, 229 (1845)) 
has already been written by the Supreme 
Court, as follows: 

1. The shores of navigable waters, and the 
soils under them, were not granted by the 
Constitution to the United States, but were 
reserved to the States respectively. 

2. The new States have the same rights, 
sovereignty, and jurisdiction over this sub
ject as the Original Stai;es. 

As to Texas, one other reason may 
be given for this proposed legislation. 
It is a promise written by the President 
of the United States, James K. Polk, 
to Sam Houston while annexation pro
ceedings were in progress. Sam Hous
ton wanted to know whether the United 
States would defend our title to the 
lands within the boundaries we claimed 
as against Mexico. President Polk 
wrote to Sam Houston a letter in which 
the following statement was made: 

Of course I would maintain the Texian 
J;itie to the extent she claims it to be. 

That was before Texas finally agreed 
to accept the proposal for annexation. 

President Polk kept that promise. 
Every other President of the United 
States except President Truman kept 
the promise. 

Mr. President, lately some persons 
have written that President Roosevelt 
had these suits filed against the coastal 
States, but I want the RECORD to be made 
perfectly clear that ·President Roosevelt 
did n-0 such thing. It was not until 
after the death of President Roosevelt 
that the filing of any such suit against 
the coastal States was authorized. 
President Truman's actions against 
Texas have made it necessary for the 
Congress to intervene in order that a 
promise and a contract of this Nation 
will not remain brolrnn. His actions 
against the other States have made it 
necessary for the Congress to restore also 
to them the property which they have 
possessed in good faith for more than 
100 years. 

END NATIONALIZATION OF PROPERTY 

Most important of all is the need for 
Congress, through thi-s legislation, to sto.P 
further nationalization of property un
der this newly discovered conception of 

"paramount rights" first announced in 
the so-called tidelands cases. 

The Supreme Court did not hold that 
the Federal Government owns these 
lands. In the California case' it said 
that the needs and powers of the national 
sovereign are paramount to "bare legal 
title" and transcend the rights of "a 
mere property owner." Those words 
were used by the Court, which also said 
that such paramount governmental pow
ers give the Federal Government the 
right to take and use property within 
the established boundaries of a State 
without having ownership or paying 
compensation. 

In the Texas case the Supreme Court 
went further. It said: 

Property rights must then be so subordi
nated to political rights as in substance to 
coalesce and unite in the national sovereign. 

As said recently by Dean Roscoe 
Pound: 

It is a startling proposition to tell Ameri
cans that sovereignty, which we have 
thought of as political, must be proprietary 
as well-must include .ownership of ~he soil.· 

If this rule is extended to its logical 
conclusion, Dean Pound says the Fed
eral Government could take any land, 
public or private, within the entire coun
try-Critique on the Texas Tidelands 
Case, by Roscoe Pound, Baylor Law Re
view, winter 1951, volume III, page 120. 

The American Bar Association and the 
American Title Association have pointed 
out that this new doctrine is a threat to 
private ownership of land and minerals, 
because the Federal Government has the 
same needs for national defense and the 
same paramount powers and responsibil
ities with respect to private lands and 
minerals under private lands as it does 
with respect to lands beneath navigable 
waters. -

This new application of paramount 
rights is closely akin to the Truman 
theory of "inherent powers." Both dis
regard the constitutional concept that 
property rights are separate from politi
cal powers and cannot be taken by the 
Government without due proces of law 
and just compensation. Both could lead 
to further nationalization of property 
and untold centralization of government. 
They are part of a dangerous trend 
which can be stopped to a large extent 
by the enactment of the terms and prin• 
ciples contained in Senate Joint Resolu
tion 13. 

Mr. President, the pending joint reso
lution would provide that for the future, 
proprietary rights, althougn they are 
subordinate to Federal governmental 
powers over these lands, shaU be sepa
rate and apart from the governmental 
powers, and shall be held by the States, 
rather than by the Federal Government. 

We believe that the pending joint reso
lution will do much toward stopping a 
dangerous trend toward further nation
alization of property, in disregard of the 
rights of the States and of property own
ership in this Nation. 

At this time I yield to the Senator from 
Minnesota. 

Mr. HUMPHREY. Mr. President, if 
the Senator from Texas does not mind 



doing so I should like to have him return 
to the case, as noted in the opinion of 
the Supreme Court, of United states of 
America, plaintiff ·against the State of 
Texas, decided on June 5, 1950. 

According to the comments made by 
the Senator from Texas, I have been led 
to believe that, literally, the State of 
Texas was denied any opportunity to 
present to the Court any material of any 
consequence. 

Mr. DANIEL. Perhaps the Senator 
from Minnesota does not intend to mis
quote me, but · I did not say that Texas 
was denied the right to produce "any 
material" before the Court. I said over 
and over again that Texas was denied 
the right to introduce evidence. I said 
I had asked for the appointment of a 
master to hear the evidence. That was 
all I said. Certainly we presented ma
terial. We presented our pleadings and 
we presented a brief in which we pleaded 
with the Court please to hear the evi
dence and not to decide the case on the 
pleadings alone. But the Court rejected 
our request. 

Mr. HUMPHREY. Of course the 
Senator from Texas is very familiar with 
the decision of the Court in that case, 
for the Senator from Texas is an out
standing attorney and since he is vitally 
concerned with that case, I am sure he 
has read again and again the opinion 
in the case. 

Has the Senator from Texas read in 
that decision the following language: 

As an affirmative defense Texas asserts 
that as an independent nation, the Repub
lic of Texas had open, adverse, and exclu
sive possession and exercised jurisdiction and 
control over the lands, minerals, etc., under
lying that part of the Gulf of Mexico within 
her boundaries established at 3 marine 
leagues from shore by her first congress and 
acquiesced in by the United States and 
other major nations; that when Texas was 
annexed to the United States the claim 
and rights of Texas to this land, minerals, 
etc., were recognized and preserved in Texas; 
that Texas continued as a State, to hold 
open, adverse, and exclusive possession, ju
risdiction, and control of these lands, min
erals, etc., without dispute, cliallenge, or 
objection by the United States; that the 
United States has recognized and acquiesced 
in this claim and these rights; that Texas 
un'der the doctrine of prescription has estab
lished such title, ownership, and sovereign 
rights in the area as preclude the granting 
of the relief prayed. 

As a second affirmative defense Texas al
leges that there was an agreement between 
the United States and the Republic of Texas 
that upon annexation Texas would not cede 
to the United States but would retain all 
of the lands, minerals,· etc., underlying that 
part of the Gulf of Mexico within the orig
inal boundaries of the Republic. 

As a third affirmative defense Texas as
serts that the United States acknowledged 
and confirmed the 3-league boundary of 
Texas in the Gulf of Mexico as declared, 
established, and maintained by the Repub
lic of Texas and as retained by Texas under 
the annexation r.greement. 

I have read from som(l of the pas
sages of the decision. 

My question is, If the Court in its 
decision talces note of the fact that Texas 
had three affirmative defenses, how did 
the Court get those affirmative-defense 
assertions, unless the Senator from 
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Texas, who was at that time the attor
ney general, presented that material to 
the Court? 

Mr. DANIEL. By the pleadings which 
were filed by the State of Texas. 

Mr. HUMPHREY. Of course. 
Mr. DANIEL. Our affirmative de

fenses were stated in the pleadings, 
That was not evidence. We wanted to 
take up those affirmative defenses, and 
hear evidence in support of them. The 
Supreme Court refused to hear the evi
dence. If the Senator will read further 
in the opinion--

Mr. HUMPHREY. Yes; I have read 
further. 

Mr. DANIEL. If the Senator will read 
far enough to get the points that are 
against that argument, as well as those 
that might be in favor of the argument, 
he will find that the Court said that it 
did not see any necessity of taking evi
dence and would not hear any evidence. 

Mr. HOLLAND rose. 
Mr. HUMPHREY. Would the Sena

tor permit me to quote that portion of 
the decision? 

Mr. DANIEL. No; I will yield only for 
questions that may be propounded, be
cause the Senator can bring all that out 
in his own argument, I believe, without 
my holding the floor any longer. If the 
Senator has a question, I will yield. I 
believe the Senator from Florida has a 
question. 

Mr. HUMPHREY. I have this ques
tion: Is it not true that the Court said: 

If there were a dispute as to the meaning 
of the documents and the answer was to be 
found in diplomatic correspondence, con
temporary construction, usage, international 
law and the like, introduction of evidence 
and a full hearing would be essential. 

We conclude, however, that no such hear
ing is required in this case. We are of the 
view that the equal-footing clause of the 
joint resolution annexing Texas to the Un
ion disposes of the present phase of the 
controversy. 

Is the Senator familiar with that lan
guage? 

Mr. DANIEL. I am familiar with that 
language, and have told the Senate about 
it. The Supreme Court, instead of hear
ing evidence, used the words "equal foot
ing," contained in the mere formal reso
lution admitting Texas into the Union. 
It used those words, which were never 
submitted to Texas, to take away from 
Texas in excess of 2 million acres of land 
which Texas had owned, but which the 
Court held should go to the United 
States. I have gone into all that, and 
I have shown that such interpretation is 
contrary to the express terms of the 
annexation agreement. . 

I now yield to the Senator from Flor
ida for a question. 

Mr, HOLLAND. I thank the distin
guished Senator, but my question 
would have been addressed to bringing 
out the fact which I think has now been 
made clear, namely, that the Supreme 
Court declined to hear evidence, declined 
to take depositions, and declined to grant 
the motion of the State of Texas for the 
appointment of a special master, all be
cause of the ruling of the Court that-

We are of the view that the equal-footing 
clause of the joint resolution annexing Texas 
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to the Union disposes of the present phase 
of the controversy. 

It specifically declined to hear ariy tes
timony in support of the three affirma
tive defenses, which have been read into 
the record out of the pleadings as cited 
by the Senator from Minnesota. 

Is the Senator from Florida correct in 
his understanding that the ruling of the 
Supreme Court was to the effect that no 
depositions could be taken, that no mas
ter could be appointed, no evidence could 
be offered, and all because of the fact 
that the Court had made up its mind 
that its ruling on the equal-footing phase 
of the situation made it unnecessary to 
take any evidence in the case? 

Mr. DANIEL. The Senator is correct. 
Mr. HOLLAND. Is the Senator from 

Florida also correct in his understanding 
that, by that ruling, the State of Texas 
was precluded from affirming or support
ing or maintaining any of the affirmative 
defenses which it set forth in its able an
swer, and which it stood ready to defend 
and sustain, had it been allowed to offer 
evidence? 

Mr. DANIEL. That is correct as to all 
of the defenses, which were based upon 
evidence. 

Mr. HUMPHREY. Mr. President, will 
the Senator yield at that point? 

Mr. DANIEL. I will yield in a mo
ment. While we are on the subject of 
"equal footing," I should like to state for 
the record that throughout the history 
of this country the words "equal footing" 
have been held by our courts to apply to 
political rights, and not to property 
rights; certainly not to any property 
rights that would be taken away from 
States and granted to the Federal Gov
ernment. We find that in the negotia
tions for the annexation of Texas there 
was an alternative clause, section 3, 
which would provide for further nego
tiation of a treaty and terms entirely 
different from sections 1 and 2 which 
were actually submitted and accepted. 
Equal footing was mentioned in the al
ternative and unused section 3 of the 
March 1, 1835, resolution, but it was 
never submitted to Texas and was never 
agreed to by Texas. The closest the ne
gotiators ever come to mentioning "equal 
footing" was when the negotiator for the 
United States had an instrument, on the 
original copy of which he had written the 
words "equal footing." He struck out the 
words "equal footing" and in their place 
inserted "the most favorable footing." I 
get that from the State Department's 
own records, from which I quoted. 

Texas never had the words "equal 
footing" submitted to it as a part of the 
agreement. It never considered the 
words at all, and certainly no one ever 
dreamed that those words, inserted in 
the subsequent joint resolution which 
was passed by Congress as a mere 
formality, would be used later in the 
manner in which they were used by the 
Supreme Court, to take away property 
which it was theretofore agreed Texas 
should retain. 

Mr. JOHNSON of Texas. Mr. Presi
dent, will the Senator yield? 

Mr. DANIEL. I yield to my colleague, 
the senior Senator from T~as. 
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Mr. JOHNSON of Texas. Mr. Presi

dent, I could not let this opportunity 
pass without commending my colleague 
for the very able and thorough and 
patient manner in which he has made 
his great presentation of this subject: 
l do not know that I have ever heard a · 
cause more ably and -eloquently pre
sented. I only regret that every Member 
of the Senate could not have been here 
to hear the junior Senator from Texas 
this afternoon. I believe I can with 
certainty speak for the 8 million people 
of our state in saying that we are very, 
very proud of the tolerance the Senator 
has shown, and of the able manner in 
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which he has handled himself. I think 
the Senator has really been devastating 
in some of the answers he has made to 
some of the arguments advanced. 

Mr. DANIEL. The . junior Senator 
from Texas 'wants to thank . the senior 
S.enator"from Texas. · I fear he is a·uttle 
bit prejudiced, but I do appreciate his 
very kind remarks. 

Mr. LONG. Mr. President, will the 
Senator from Texas yield? 

Mr. DANIEL. I yield to the Senator 
form Louisir.na. 

Mr. LONG. I wish to congratulate 
the Senator -from Texas upon the very 
able argument he has made on the sub-

merged lands issue, and also upon the 
manner in which he conducted himself 
during the hearings on this matter, in 
seeing that all the evidence was de
veloped, in seeing that the case was fully 
pr.esented, and in seeing that the very 
voluminous hearings, which we have 
before us, reflected all the evidence 
available and Which could be obtained. 
I 'believe that he has given perhaps the 
best presentation of the argument for 
the submerged lands case on the States' 
side that I have heard presented before 
the United States Senate. 

Mr. DANIEL. I thank the Senator 
from Louisiana. 
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