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An Opporlunily for Mr. Schwellenhach 
One of the first things Secretary of 

Labor Schwellenbach did after taking 
office in July was to issue a statement to 
the Department of Labor staff insisting 
that they give full recognition to the fact 
that it was the department's function to 
execute the laws, rather tl1an to make or 
interpret them. Officers of I the depart­
ment were told pointedly that the fact 
they may think Congress should have 
written, or the courts should have inter­
preted a law differeritly would in no 
case justify them in ignoring or attempt­
ing to circumvent the law. 

The statement, issued through the 
White House and with President Truman's 
approval, was widely hailed as signalizing 
the return of government by law instead 
of by men, so far 1as the Department of 
Labor is concerned. Mr. Schwellenbach 
stated at the time that he had no specific 

• instances in mind where any Labor De­
partment bureau head had ignored or 
wrongly applied a law, but that he knew 
from personal observation that it goes 
on in Washington all the time, and 
promised that he would not allow it in 
his department. 

Now comes a decision by the Texas 
Supreme Court in a case wherein the 
Children's Bureau of the Department of 
Labor has done the very thing which Mr. 
Schwellenbach has said he would not per­
mit. In justice to the new secretary 
it should be stated that the action of 
the bureau in circumventing the ,express 
will of Congress · in this instance occurred 
before he took office. At that time the 
victims of the Children's Bureau's arbi­
trary ruli~g were seeking relief in the 
state courts. The Texas Supreme yourt 
has just told the victims, in effect, that it 
is powerless to grant them relief because · 
the Children's Buteau is beyond its 
jurisdiction. 

The decision affords Mr. Schwellen­
bach an opportunity to right a grievous 
wrong and at the same time give his 
policy statement a practical application. 

The litigation in Texas arose over 
administration by the State Board of 
Health of funds allotted to this state 
by the Children's Bureau under an ap­
propriation v~ted by Congress for the 
emergency maternity and infant care of 
the wives and inf~nts of certain grades 
of service men, popularly known as the 
EMIC program. 

As passed by Congress, the law pro­
vides that the f~nds are to be disbursed 
under "plans developed and administered 
by state health agencies and approved 
by tlie Children's Bureau." The law also 
carri~s the stipulation tliat "no part of 
any appropriation contained in tbis title 
shall be used to promulgate or carry out 
any 'instruction, order or regulation re­
lating to the care of obstetrical cases 
which discriminates between persons 
license'd under state law to practice 
obstetrics; provided further, that the 

' foregoing proviso shall not be so con- 1 

strued to prevent any patient from hav­
ing the services of any practitioner of her 
own choice, paid for out of this fund, so 
long as state laws are complied with." 

The administrative plan approved by 
the bureau for Texas is an utter absurdity, 
perpetrates , a rank discrimination and 
does a grave injustice to the wives of 
service men by effectively denying them 
the practitioners of th~ir own choice. 

Evidence of the absurdity of the plan 
lies in the fact that the expectant mother 
may have the services of any physician 
licensed by the state at the birth of her 
baby tnd during the first two weeks of 
its life, but for any medical attention 
which the infant may require after it is 
14 days old she is .limited in her choice 
of physicians to one who has graduated 
from a school approved by the Council 
of Education of the American Medical 
Association. 

The effect of this, and no doubt its 
very purpose, is to preclude osteopaths 
and many other physicians and surgfons 
licensed by the State of Texas from par­
ticipating in the EMIC program. !t gives 
a select group of physicians-those 
graduated from schools approved by the 
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American Medical Association-a practi­
cal monopoly of the large sums allotted 
to Texas under this program. Worse still, 
however, is the injustice which it does to 
the wives of service men. They ma.y have 
osteopathic physicians, or any other of 
their choice, provided they_ are licensed 
by the state, during the first two weeks 
of the life of their babies, then they are 
compelled to switch to another doctor, 
however unavailable or less desirable, 
simply because the American Medical As­
sociation does not approve the schools 
from which osteopathic physicians are 
gra~uated. 

Dr. E. W. Wilson and a group of 
other physicians and surgeons thus dis­
criminated against sought to protect them­
selves and the wives of service men by 1 

taking the matter to court. They sded for 
an injunction to prevent the State Board 
of Health from operating under the dis­
criminatory plan until it could be so 
amended as to remove the discrimina­
tion. They won their case in the district 
court, which heard all of the pertinent 
facts. 

The case was appealed by the State 
Board of Health at the instance and under 
the guiding genius of a solicitor for the 
Children's Bureau whom Secretary Sch­
wellenbach has sin_ce removed from office 
for reasons not directly connected with 
this case. 

The district court's decision granting 
the injunction was attacked in the appeal 
to the Third Court of Civil Appeals at 
Austin on jurisdictional grounds. The ap­
pellate court reversed the decision, dis­
solved the injunction and dismissed the 
.case because of the showing that in its 
participation .,.in the EMIC program the 
State Board of Health was acting merely, 
as an agency of the federal government, 
and that the administrative plan under 
attack was in fact made by the Children's 
Bpreau in Washington and not by the 
State Bbard of Health. 1 

Despite the fact that this was clearly 
contrary to the law and the €vident in­
tent of Congress, the appellate court found 
it and the district court were powerless 
to grant relief sin1ce state courts have no 
jurisdiction over activities of ,. the Chil­
dren's Bureau; or any other federal 

~ , 

--agency. The Texas Supreme Court now 
has· denied an application for a writ of 
ci-ror in the case, th~ effect of the denial 
being to uphold the decision of the Court 
,,f Civil Appeals. 

It will be noted that neither the Third 
Court of Civil Appeals nor the · Texas 
Supreme Court went any further into 
the case than the question of jurisdiction. 

, It was only in the district court, where 
the complainants won, that the merits of 
the case were considered. 

But that ends the matter, so far as 
the state courts are concerned. It does not, 
however, end the discrimination and the 
injustice which are involved. The general 
public has more than 1l passing interest 
in the matter, as a bill is · now pending 
in Congress which would extend the 
benefits of the EMIC program, now re-• 
stricted to the wives of service men of 
certain grad-es, to all wives. 

Because of this Dr. Wilson and his 
associates should be encouraged to take 
the ~ase to Washington. There are two 
ways in which this may be done: By 
suit for injunction against the Children's 
Bureau in a federal court, or by _direct 
appeal to Secretary of Labor Schwellen­
bach, the executive authority under which 
the Children's Bureau functions. The 
court route is long and tedious and in­
vo1ves expense which the complainants 
should be spared. · 

Secretary Schwellenbach can and 
should spare them this expense by re­
examining, on his own initiative, the law 
governing the EMIC program and the 
discriminatory plan for its administration 
now in effect in Texas. As a former law­
maker in the United Stat-es Senate and as 
a former federal " district judge, Secretary 
Schwellenbach . is ;_,ell qualified for such 
a task, and he shoul8. undertake it since 
it is a strained interpretation of a law 
by a bureau under his jurisdiction that 
is the cause of the trouble and the com­
plaint. 

By the requirement limiting use of 
EMIC funds for medical services to physi­
cians graduated from schools approved 
by the American Medical Association, the 
Children's Bureau in effect delegates to 
a private corporation the right to de­
termine whom service men's wives and 
infants may have serve them profession­
ally in order to receive the benefits of 
the federal appropriation. If S-ecretary 
Schwellenbach elects to examine the case 
he naturally, being a lawyer, will look 
first for some authority in the law which 
authorizes, permits or condones the dele­
gation of such a right to any private 
agency by either the Children's Bureau 
or the states. But he will search for such 
-authority in vain. 


