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August 8 , 1945 

• Memorandum to the Directors: 

The 11 Chosen Inst rument 11 principle for all overseas air transportation 
conducted under the United Stat es flag has for many years, and most 
intensively of l a te, been advocated by Mr . Trippe of Pan American and hi s 
associat es in that enterprise. This mat ter has had consider able atten­
tion i n t he public press and it is quit e probable that t hroug h knowledge 
of your ' Ssociation with ai r transportation you have been and will be 
asked many questions on that subject. 

There is enclosed a summary of t he nat ional policy &nd legisla tive 
situ1,tion ith respect to this subject. The principal points of interest 
may be said to be : 

1. The Civil Aeronaut ics Act of 1938 is the basi c air trans­
por t r tion legisl· tion of t his count ry and t he terms of that 
Act e stablish the national policy on air transportation. 

2. The premise of this national policy i s 11 regulated competition" , 
both in the domestic and over sers field . That is the national 
policy and th~t has been the national policy since 1938. 

J. Pan Americcin hus endeavored to set aside that policy insofar 
as it pert s.ins to overseas air operhtion , hopi ng to substitute , 
by legislation, a policy of "chosen instrument" , t hat being 
another name for monopoly in t hat field . 

4. In hea.rings before the Sern .. te on this subject Viar Depart ment, 
Navy Depart ment, St ate Department , Commerce Department, Attorney 
General and Civil Aeronautics Board opposed the establishment 
of t he principle of monopoly or "chosen instrument 11 • No agency 
of the g overnment appeared in f avor of the proposal made by 
Pan American . 

5 . After hearings extending over a ver y long time the Senate 
Commerce Commit tee rejected the legislation which would have 
cr eated the 11 chosen instrument11 • It is probable t hat t his 
legish:.tion wi ll l&ter appear agai n , but it has been rejected 
by t he appropriate Commit tee of t hi s Congress. 

6 . Pe.n .American was awarded additional cert ificate s in the North 
At l antic case nd t hese certificat es included the r i ght to 
operate from New York, Boston , Wo.shing ton, Chi cago , Detroit 
and Philadelphia . Pan American insists that t hi s is not suf­
ficient; thc.t it should be permitted t o operate domestic routes 
as well as overseas routes . 
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7 . Ther e i s no pr ohi bit i on i n t he Civi _l Aer onautics Act against 
Pan Amer i can operc t ing i n dome stic servi ce , ther e bei ng no 
such prohibition agai nst any United St a t es ai r c rri er . But 
tJ1e Act does say t ha t t he ppli cant must f i l e application 

i t h the Civil Aeronautics Boc. rd ' ,nd must prove convenience 
and ne cessity . Pa.n American could have f iled for dome stic 
routes at any time since the passage of t he Civil Aeronautics 
Act in 1938 and i t can do o now. 

8. It seems evident t hat Pan American would pref er to try its c se 
for domestic r out es befor e members of Congr ess and in the public 
pre s s , r at her t _an t hroug h the method e st abli "he by l "w; i. e . 
appli cation to Civil A!jronautics Bot-rd . Pan ,.mericrn has now 
filed with t he Board but it seeks to exer t pressure on the Bor rd 
t hr ough paper s emana ting fromrrembers of t he Congress. 

9. Pan American adopts before Congre ss , and t he Bo rd , the interesting 
theory t h&t it should be ent itled to dome stic r oute s f or t he r ea son 
t hat some of the domestic companies have been avmrded overseas air 
route s . That t heory could be sust ained only on t he ba sis t h· t all 
ov rseas ai r routes under t e United St ates flag -oel onged to or 
should belong to Pan American and that having t aken away somet hing 
which belong ed to Pan American t he Board should g ive Pan .hillcrican 
domestic rout es in return . It is obvious t hat such position cannot 
be sust ained under the t erms of t he Civi l Aeronautics Act and i f you 
ag ree t ha t all over sea s service belonged to Pan Ameri can you are 
agr eeing basically to t he principle of t he chosen instrument , 
pr incipl e whi c 1 ha s been r e j ected by our government . 

10 . None of t he r outes which belonged to Pan .Amer ican , by certii'i c' tes 
granted to it by the Civil Aeronautics Boar d have been t aken f rom 
Pan merican; on the contrary i t ha s retai ned all of i t s old rout es 
and ha s secured additional new ones . It wi ll continue to receive 
new r nd additional route s , provided it can pI'ove convenience and 
necessity to t he Civil Aeronautics Boar d. Pan Ameri c·n should and 
ultimately will follow t he s&Jne r ocedure in getting new routes 
t hat t he l aw requires and all other companies have f ollo ed . 

If there are additional questions on t his subject I will endeavor t o answer 
t hem. We t ke the posi t i on t ha t t hi s m&.tter ha s now been disposed of by 
Congres s and we do not intend risi ng t he issue . Th~t is what Pan American 
would l ike to h~ve us do: sust' in a public a rgument on a quest ion which ha s 
f or t he present been settled by Congre s and the Presi dent. 

51tL:h_) 
C. R. Smith \ 
Chai r man of ~ he Board 


